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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed October 1, 2015.  The administrative law

judge found that the claimant failed to prove she

suffered a gradual-onset injury to her back.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved by a preponderance of the

evidence that she sustained a compensable injury.  The

Full Commission finds that the respondent-employer shall

be responsible for benefits after the claimant provided

notice of the injury on September 28, 2012.    
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I.  HISTORY

Maria Estrada, now age 43, testified that she was

hired by the respondent-employer on July 19, 2005.  The

respondents’ attorney examined the claimant at a

deposition included of record:

Q.  What were you doing as far as your job?

A.  Oh.  It was embossing.  The department was
called embossing....It would be stacking wood
all night....When there wasn’t any wood to
stack, we would be cleaning, picking up sticks
off the floor.  Just, you know, whatever
needed to be done.

Q.  Okay.  But your primary job was stacking
wood?

A.  Yes....

Q.  Was there anything that you had to lift
while working for AERT that weighed more than
25 pounds?

A.  Yes....There was wood that would come out
that was 20 feet.  Very, very heavy.  It took
two of us to lift it....

Q.  What was the hardest part of your job with
AERT?

A.  12 hours in movement.  Throwing the
wood....

Q.  Do you remember when your low back
problems first started?

A.  Some three, four years ago, I started with
very minor pain in the back.  

According to the record, the claimant saw Dr.
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Lawrence Schemel on December 14, 2009:  “Has some low

back pain - this is bothering her nearly every day and 

she has been taking Ibuprofen for this....Send for

physical therapy.”  Dr. Schemel noted March 1, 2010,

“Ibuprofen not helping.  Some leg pain when she is

standing all day.”

The claimant began treating at Healthwise

Chiropractic on June 6, 2011.  It was indicated that the

claimant was seeking chiropractic care for “LBP SI area

constant.”  Dr. Mark A. Sewell, D.C. returned the

claimant to work on June 11, 2012, “No bending,

twisting, or stacking.”  The claimant began a regular

series of visits with Dr. Sewell.  Dr. Sewell arranged

an MRI scan of the claimant’s lumbar spine, which was

done on December 8, 2011 with the following impression:

1.  Musculoligamentous sprain/spasm.
2.  Grade I anterolisthesis of 5mm of L4 over
the L5 vertebra.
3.  At L4-L5 level, there is diffuse
asymmetrical disk bulge with a 5mm broad based
left paracentral to lateral protrusion
indenting the traversing and the exiting left
nerve roots and along with bilateral
moderate facet ligamentous hypertrophy
moderately compromising right and severely
compromising the left neural foramina and
causing moderate spinal stenosis,
predominantly of left lateral recess.      

Dr. R. David Cannon informed Dr. Sewell on

January 23, 2012, “I saw Ms. Estrada in the office today
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for complaints of low back pain with bilateral lower

extremity pain.  Her MRI scan shows spondylolisthesis at

L4-5 with disc bulge/herniation at L4-5 with some neural

foraminal narrowing, facet arthropathy and spinal

stenosis.  I talked with Ms. Estrada about an epidural

injection and she would like to proceed forward as soon

as possible.”  

The claimant presented for injection treatment at

Physicians’ Specialty Hospital on February 2, 2012.  The

claimant signed an Injury Form at Physicians’ Specialty

Hospital and circled “No” after the question, “Is your

condition related to an injury?”  Dr. Cannon performed

an injection on February 2, 2012.  Dr. Cannon took the

claimant off work “until 2/5/12 and needs to be on light

duty for 1 week.”  Dr. Cannon performed injections on

February 23, 2012 and March 29, 2012.  Dr. Cannon

corresponded with Dr. J.B. Blankenship on March 29,

2012: “I am referring the above-mentioned patient for

your evaluation and treatment.  To summarize Ms.

Estrada’s history, she has developed low back pain with

bilateral lower extremity pain for approximately the

last year.  Her most recent MRI shows spondylolisthesis

at L4-5 with a 5 mm broad-based disc bulge/disc

herniation at L4-5....Initially the epidural injections
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have given her only temporary improvement....Ms. Estrada

is interested in looking at surgical alternatives if you

think it might be something that might be worthwhile.”  

Dr. Michael W. Morse reported on April 30, 2012:

Maria Estrada is a 39-year-old Latin female
who I have been asked to see by her
chiropractor, Dr. Mark Sewell.  She does not
speak English.  Her history is taken through
her husband.  She complains of pain, weakness,
and numbness in the right leg which has now
spread to the left leg.  It is worse with
activity.  Nothing makes it better.  It has
been going on for approximately a year.  She
had an MRI of the lumbar spine which I
reviewed.  She has a grade I spondylolisthesis
at L4 on L5, facet arthropathy, and
ligamentous hypertrophy resulting in some
canal stenosis....

She apparently has seen Dr. David Cannon and
had epidural steroids without benefit.  She
has not had any accidents or injuries to her
back....

Dr. Morse gave the following impression and plan:

“EMG/NCV is normal.  My recommendation would be to have

her see one of the neurosurgeons to evaluate her spinal

stenosis.  I am concerned that her symptoms are now

bilateral.  She rates the pain as 8/10 and she has an

abnormal MRI.  The EMG/NCV is not particularly helpful

in lumbar radiculopathy or spinal stenosis.”

An APN examined the claimant at Northwest Arkansas

Neurosurgery Clinic on June 11, 2012.  The APN noted

that the claimant was suffering from lower back pain and
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left lower extremity pain.  The claimant was referred

for physical therapy.  Dr. D. Luke Knox returned the

claimant to work on June 11, 2012, “No twisting.”    

Dr. J. Michael Standefer’s assessment on July 31,

2012 was Lumbar radiculopathy, HIVD Lumbar, Lumbago,

Lumbar stenosis, and Acquired spondylolisthesis.  Dr.

Standefer commented, “The patient has not responded to

medical management or therapy.  I have recommended

surgical treatment as the best alternative for treatment

at this time....She has symptomatic spondylolisthesis at

L4-5.  I am recommending surgical treatment.”

A CT of the claimant’s lumbar spine was taken on

August 6, 2012, with the following impression:

1.  Severe stenosis at L4-L5 secondary to a
combination of spondylolisthesis,
posterolateral broad-based disc bulge, and
facet hypertrophy.
2.  Bulging annuli also suspected at L3-L4 and
L4-L5, but to a lesser degree.
3.  Marked facet hypertrophy from L3-L4
through L5-S1.
4.  Partial sacralization of L5 as described
above. 

    
Dr. Standefer noted on August 20, 2012, “Ms. Maria

Estrada was seen in the office on 8/20/12.  Surgery is

scheduled for 8/29/12 and the patient should remain off

work for 3-4 months after surgery based on her

recovery.”  
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The claimant submitted a Request For Family Or

Medical Leave dated August 22, 2012 and indicating that

leave was to start on August 30, 2012.  Dr. Standefer

performed a lumbar laminectomy, decompression, and

interbody fusion on August 30, 2012.  The pre- and post-

operative diagnosis was “1.  Lumbar canal stenosis.  2. 

Grade 2 spondylolisthesis L4-L5.  3.  Mechanical

instability of lumbar spine at L4-L5.”  

The claimant signed a Form AR-C, Claim For

Compensation, on September 24, 2012.  The Form AR-C

indicated that the Date of Accident was “2-12,” and “I

injured my low back while working.”

The respondents’ attorney questioned the claimant:

Q.  You agree with me that the first time you
ever told anyone at AERT or the insurance
company that you thought your problems were
work-related was when your attorney filed a
Form C in September of 2012, a claim
form?

A.  Yes.    

The respondents’ attorney examined the respondent-

employer’s Human Resources Director, Barbara Almond:

Q.  Can you tell the judge when you first
heard anything about Ms. Estrada claiming that
she had been injured at AERT?

A.  When we received the Workers’ Comp C form.

Q.  The Form C?
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A.  Yes.  

A Workers Compensation - First Report Of Injury Or

Illness, was prepared on September 28, 2012.  The First

Report Of Injury indicated that the employer was

notified on September 28, 2012, “EE injd back while

working.”

Dr. Standefer noted on October 15, 2012 that the

claimant’s status was “much improved.”  The claimant

testified that surgery “has helped me.”  Dr. Standefer

reported on December 17, 2012: “Please be advised the

above noted patient has undergone lumbar laminectomy and

fusion for treatment of severe back and associated lower

extremity pain.  She is currently being followed by

neurosurgery.  It is anticipated that it will take her

about one year to recover sufficiently from this surgery

to permit consideration for reentry into the manual

labor job force.  It is my understanding that she is in

the process of applying for Social Security Disability,

and please be advised that the above patient does have

an underlying bona fide neurosurgical problem from which

she has been treated and is in the process of

recovering.  She is not capable of resuming her

occupation at this juncture.”    
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A pre-hearing order was filed on February 19, 2013. 

The claimant contended, “In February 2012, the claimant

injured her low back while working.”  The parties

stipulated that the respondents controverted the claim. 

The respondents contended that the claimant “did not

suffer a compensable low back injury on or about

February 1, 2012.  The respondents contend that the

claimant failed to give notice of any alleged work-

related injury until after her FMLA ran out and she

filed a Form AR-C on September 28, 2012.  The

respondents contend that in the event compensability is

found, they should not be liable for payment of any

benefits associated with the alleged injury until

subsequent of receipt of actual notice of a claimed

work-related injury.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury on or about February 1,
2012 to the low back.
2.  The claimant’s entitlement to appropriate
benefits.
3.  Attorney’s fees.
4.  Statute of limitations.

After a hearing, an administrative law judge filed

an opinion on June 5, 2013.  The administrative law

judge found, among other things, that the statute of
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limitations barred the claim.  The Full Commission

affirmed and adopted the administrative law judge’s

opinion.  The claimant appealed to the Arkansas Court of

Appeals, which reversed the Commission’s decision. 

Estrada v. AERT, Inc., 2014 Ark. App. 652, 449 S.W.3d

327 (Ark. App. 2015).  The Court held, “We reverse the

Commission’s decision to time-bar Estrada’s claims under

section 11-9-102(4)(A)(i).  We also remand this case to

the Commission so that it may analyze the compensable-

injury issue in accord with how the Arkansas Supreme

Court and this court have done so when deciding whether

the two-year statute of limitations time-bars a worker’s

gradual-onset-injury claim.  We express no opinion on

whether Maria Estrada timely provided the required

notice to her employer.”

The Full Commission remanded the case to the

administrative law judge, who filed another opinion on

October 1, 2015.  The administrative law found that the

statute of limitations did not bar the claim; the

respondents do not appeal that finding.  The

administrative law judge found that the claimant did not

prove she sustained a compensable injury.  The claimant

appeals that finding to the Full Commission.  

II.  ADJUDICATION
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A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(ii) An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is:
(b) A back or neck injury which is not caused
by a specific incident or which is not
identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  Objective medical evidence

is necessary to establish the existence and extent of an

injury, but it is not essential to establish the causal

relationship between the injury and the job.  Wal-Mart

Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).  

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(ii)(Repl. 2012).  Preponderance of the 



ESTRADA - G208219 12

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003). 

Additionally, the resultant condition is compensable

only if the alleged compensable injury is the major

cause of the disability or need for treatment.  Ark.

Code Ann. §11-9-102(4)(E)(ii)(Repl. 2012).  “Major

cause” means more than fifty percent (50%) of the cause,

and a finding of major cause shall be established

according to the preponderance of the evidence.  Ark.

Code Ann. §11-9-102(14)(Repl. 2012).

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove that she

suffered a gradual onset injury to her low back on

February 1, 2012.  She has failed to provide medical

evidence in the form of objective medical findings to

support her claim.  There are no objective medical

findings in the evidence presented that connect the

claimant’s back pain and need for treatment to her work

activities.”  It is the duty of the Full Commission to

enter findings in accordance with the preponderance of

the evidence and not on whether there is any substantial

evidence to support the administrative law judge’s

findings.  Roberts v. Leo Levi Hospital, 8 Ark. App.
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184, 649 S.W.2d 402 (1983).  The Full Commission makes

its own findings in accordance with the preponderance of

the evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark.

App. 230, 792 S.W.2d 348 (1990).

In the present matter, the Full Commission finds

that the claimant proved by a preponderance of the

evidence that she sustained a compensable injury.  The

claimant became employed with the respondents in 2005

and her work was labor-intensive.  The claimant’s work

duties for the respondent-employer included lifting and

stacking wood, 12 hours per shift.  The claimant began

seeking medical treatment for back pain in December

2009.  The treating physician noted at that time that

the claimant was suffering from pain as a result of

“standing all day.”  The record does not indicate that

the claimant’s back pain resulted from any condition

other than the claimant’s work for the respondents.  

The claimant began treating with Dr. Sewell for

back pain in 2011.  Dr. Sewell returned the claimant to

work, “No bending, twisting, or stacking.”  The record

therefore indicates that Dr. Sewell connected the

claimant’s back pain to her work for the respondents. 

An MRI in December 2011 showed findings including

“Musculoligamentous strain/spasm.”  It is well-settled
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that muscle spasms constitute objective medical

findings.  Continental Express, Inc. v. Freeman, 339

Ark. 142, 4 S.W.3d 124 (1999).  The Full Commission

recognizes that, when the claimant presented for

treatment with Dr. Cannon in February 2012, she circled

“No” after the question, “Is your condition related to

an injury?”  Nevertheless, the claimant plainly

testified that her condition arose gradually and was not

the result of a specific incident or accidental injury. 

The record shows that the claimant’s back condition was

clearly related to her work duties for the respondents.  

A CT of the claimant’s lumbar spine in August 2012

showed findings including a broad-based disc bulge at

L4-L5.  Dr. Standefer performed surgery on August 30,

2012.  The claimant reported in September 2012, “I

injured my low back while working.”  Dr. Standefer

reported in October 2012 that the claimant’s physical

condition had improved following surgery.  

The Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury in accordance with Ark. Code Ann.

§11-9-102(4)(A)(ii)(Repl. 2012).  The claimant proved

that she sustained an injury causing physical harm to

the body which arose out of and in the course of
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employment, which injury was not caused by a specific

incident and was not identifiable by time and place of

occurrence.  The claimant proved that she sustained a

back injury which was not caused by a specific incident

and was not identifiable by time and place of

occurrence.  The claimant established a compensable

injury by medical evidence supported by objective

findings, namely, the spasm shown in the December 2011

MRI and the disc bulge shown in the August 2012 CT. 

These objective medical findings were causally related

to the compensable injury and were not the result of a

prior injury or pre-existing condition.  The claimant

proved by a preponderance of the evidence that the

compensable injury was the major cause of her disability

and need for treatment.

B.  Notice of injury

Ark. Code Ann. §11-9-701(Repl. 2012) provides, in

pertinent part:

(a)(1) Unless an injury either renders the
employee physically or mentally unable to do
so, or is made known to the employer
immediately after it occurs, the employee
shall report the injury to the employer on a
form prescribed or approved by the Workers’ 
Compensation Commission and to a person or at
a place specified by the employer, and the
employer shall not be responsible for
disability, medical, or other benefits prior
to receipt of the employee’s report of
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injury....
(b)(1) Failure to give the notice shall not
bar any claim:
(A) If the employer had knowledge of the
injury or death[.]

Even though the claimant in the present matter

proved by a preponderance of the evidence that she

sustained a compensable injury, the record demonstrates

that the claimant did not provide notice of her injury

until September 28, 2012.  The claimant signed a Form

AR-C, Claim For Compensation, on September 24, 2012. 

The claimant wrote on the Form AR-C, “I injured my back

while working.”  The claimant expressly agreed at

hearing that she did not report a workplace injury to

the respondent-employer until September 2012.  The

respondents’ Human Resources Director credibly

corroborated the claimant’s testimony that the claimant

did not provide notice until she provided a Form AR-C. 

A First Report of Injury, prepared September 28, 2012,

indicated that the employer was notified on

September 28, 2012, “EE injd back while working.”

The evidence in the present matter demonstrates

that the claimant provided notice on September 28, 2012

that she had sustained a work-related injury.  The Full

Commission therefore finds that the respondent-employer
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shall be liable for benefits beginning September 28,

2012.  

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved she sustained a compensable injury in

accordance with Ark. Code Ann. §11-9-102(4)(A)(ii)(Repl.

2012).  The respondents shall be responsible for

benefits beginning September 28, 2012, the date the

claimant provided notice of her injury.  Said benefits

shall include but not be limited to reasonably necessary

medical treatment provided on and after September 28,

2012.  The evidence demonstrates that the claimant

remained within a healing period for her compensable

injury and was totally incapacitated from earning wages,

entitling the claimant to temporary total disability

benefits beginning September 28, 2012 until a date yet

to be determined.  Ark. State Hwy. Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  There is currently

no medical opinion of record indicating that the

claimant has reached the end of her healing period for

the compensable injury.

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the
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Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.           

                               
SCOTTY DALE DOUTHIT, Chairman

                               
PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I must respectfully dissent, in part, from and

concur, in part, with the majority opinion. 

Specifically, I dissent from the majority opinion

finding that the claimant sustained a compensable

injury.  However, given that the majority has found that

the claimant sustained a compensable injury, I concur in

the finding that the respondents are not liable for

benefits prior to the claimant providing notice of the

injury on September 28, 2012.  

The claimant suffers from degenerative disc

disease.  At no time during her medical treatment did

the claimant ever assert or complain that her job duties
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were responsible for her lumbar spine problems. 

Claimant’s medical care providers never opined that

there was a causal connection between the claimant’s

lumbar complaints and her work activities.  The majority

simply finds that the claimant’s work must have caused

her lumbar problems since “[T]he record does not

indicate that the claimant’s back pain resulted from any

condition other than the claimant’s work for

respondents.”  However, the opposite is just as true -

The record does not indicate that the claimant’s back

pain resulted from her work for respondents.  The

medical records indicate that the claimant suffers from

degenerative disc disease.  The claimant complained to

her medical care providers that she suffered pain from

standing all day.  There is no evidence that standing

all day actually caused the claimant’s lumbar spine to

deteriorate or her disc to bulge at L4-L5.  The

claimant’s job requirement of standing did not allow the

claimant to change positions to ease her lumbar pain;

however, the record is void of any evidence to suggest

or imply that the standing actually caused the

claimant’s disc deterioration or bulge. Unfortunately,

the claimant suffers from a degenerative condition.

Merely because the record does not indicate an
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alternative outside cause for her back pain, it is error

to find that her degenerative condition therefore is a

result of her work.  Given the fact that the claimant’s

condition is degenerative, it is not necessary for there

to be any causal connection between the claimant’s work

or any other activity.  Accordingly, I find that the

claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable gradual onset

back injury, and must therefore dissent from the

majority opinion on this finding.

The majority having found that the claimant

sustained a compensable injury, I concur in the finding

that the respondents shall not be responsible for any

benefits prior to the claimant providing notice on

September 28, 2012.  A.C.A. § 11-9-701(a).

                               
KAREN H. McKINNEY, Commissioner


