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OPINION AND ORDER

Claimant No. 2 and Claimants No. 3 appeal an

administrative law judge’s opinion filed March 17, 2015. 

The administrative law judge found that the claimants

failed to prove they were appropriate statutory

beneficiaries.  After reviewing the entire record de

novo, the Full Commission finds that Claimant No. 2,

Kimberly Emmons, did not prove she was entitled to

benefits in accordance with Ark. Code Ann. §11-9-

527(Repl. 2012).  The Full Commission finds that

Claimants No. 3 proved they were entitled to dependency

benefits until March 4, 2013.  

I.  HISTORY

The record shows that Claimant No. 1, Chase Daniel

Emmons, was born to Robert Lee Emmons and Penny Annette

Gann on June 8, 1998.  The record indicates that

Claimant No. 3 Alexis Emmons was born to Kimberly and

Robert Emmons on February 28, 2001.  Robert Emmons and

Kimberly were married on December 5, 2001.  Claimant No.

3 Jessica Emmons was born to Kimberly and Robert Emmons

on May 8, 2004.  Kimberly Emmons testified that she

began abusing crystal methamphetamine at age 14.  The

record indicates that Kimberly has been incarcerated in



EMMONS - F706472 3

several county jails and penal institutions over a

course of many years.    

The parties stipulated that the employment

relationship existed at all pertinent times, including

June 22, 2007, “when the claimant earned an average

weekly wage of $592.00, generating a total disability

rate of $395.00 per week.”  The parties stipulated that

Robert Emmons, the claimant-decedent, sustained a

compensable injury on June 22, 2007.  Kimberly testified

that she and Robert lived together at the time.  

The parties stipulated that the June 22, 2007

compensable injury “rendered Bobby Emmons a quadriplegic

and totally and permanently disabled.”  Kimberly

testified that she left her employment and “I took care

of Bobby....He was actually in the Med for approximately

six weeks and then, he was transferred to Atlanta,

Georgia to the Shepherd Center and I actually went with

him down there and that’s where they learned - they

taught me how to take care of him, how to cough him, how

to do his bowel routine, how to change his catheter, how

to basically take care of him, because he was unable

to.”  

Kimberly testified that she and Robert lived
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together in Craighead County beginning in 2008.  Barbara

Kay Emmons, Robert Emmons’ mother, testified on direct

examination:

Q.  When is the last time you know of that Kim
actually lived in the same residence with
Bobby?

A.  About the - actually, he was - he got hurt 
June 27th - June 22, 2007.  He was at the Med
in Memphis for approximately four months, and
then, he was sent to the Shepherd in Atlanta,
Georgia.  And then, they sent him - from
Atlanta, Georgia, they sent him to St. Louis
University Rehab, and he was up there for a
good while, nine months or so.  And while he
was there, she rented a house.  He sent her
the money, she rented a house.  He came home
to that house, and I visited him there in that
house.  She did live there, and the children
were there, but Bobby only stayed there for a
period of about six or eight months.  

Q.  What year, what month are we talking
about?

A.  We’re talking about 2008, 2009....

Q.  And do you know whether Kim ever lived
with Bobby since 2009?

A.  No, sir.

Q.  You’re saying that she did not?

A.  No, she did not.    

Kimberly Emmons testified that she relapsed and

again began using illegal drugs in approximately May

2010.  Kimberly testified that she and Bobby began
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living separately at that time.   

Custody of Claimants No. 3, Alexis Emmons and

Jessica Emmons, was placed with the Arkansas Department

of Human Services on April 7, 2011.  The record

indicates that Kimberly was residing in Jonesboro,

Arkansas and that Robert Emmons was residing in Poplar

Bluff, Missouri.  A circuit judge determined on May 24,

2011 that Kimberly’s permanent mailing address was in

Jonesboro and that Robert’s permanent mailing address

was in Walnut Ridge, Arkansas.  It was noted on

November 29, 2011 that Robert was residing in Egypt,

Arkansas.  Robert testified on January 20, 2012, “I’m

estranged from my wife, there’s some legal issues going

on there, you know.”    

The parties stipulated that Respondent No. 1 paid

appropriate weekly benefits until its maximum obligation

of $75,000.  Respondent No. 1 satisfied its $75,000

obligation on April 12, 2012.  The parties stipulated

that Respondent No. 2, Death & Permanent Total

Disability Trust Fund, “accepted the claimant as

permanently totally disabled.”

On March 4, 2013, the circuit judge entered an

Order Terminating Parental Rights and Granting To The
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Arkansas Department of Human Services The Power To

Consent To Adoption.  The circuit judge found, among

other things, that it was in the best interest of Alexis

Emmons and Jessie Emmons to terminate parental rights. 

(The Arkansas Court of Appeals subsequently affirmed the

circuit judge’s opinion.  Emmons v. Arkansas Department

of Human Services, 2013 Ark. App. 541.)    

Kimberly Emmons testified that she was incarcerated

in Lawrence County on August 21, 2013.  The record

indicates that Kimberly was placed in the Arkansas

Department of Correction on September 18, 2013. 

Kimberly Emmons testified on direct examination:

Q.  Who would provide the money that you would
receive while you were incarcerated?

A.  Bobby, he would have one of his caregivers
actually take it up there, because he was
physically unable to and put it in the kiosk
at Craighead County Jail.

Q.  Okay.  And so, he did that while you are
in Craighead?

A.  Yes, and he also did it while I was in
Greene County.  And Lawrence County.  

Q.  Now, when you’re incarcerated in July, or
actually, August of 2013, the last
incarceration you had, where were your
belongings?

A.  With Bobby....



EMMONS - F706472 7

Q.  So is it fair to say that since the date
of Bobby’s injuries, you’ve been - you were
totally dependent upon him for any monies, any
goods, any clothes, anything you wanted to
buy?

A.  Yes.    

A medical case manager reported in October 2013,

“Mr. Emmons developed recurrent pneumonia and was

transferred to Poplar Bluff Medical Center....Mr. Emmons

developed multiple complications including respirator

and renal failure.  Mr. Emmons became unresponsive,

likely due to metabolic failure.  Mr. Emmons did again

become responsive and requested to be removed from the

ventilator.  At the request of the family, Dr. Piland

discontinued the ventilator and Mr. Emmons died on

October 1, 2013.”      

The parties stipulated that Respondent No. 2 paid

indemnity to Robert Emmons until his death on October 1,

2013.

Barbara Emmons, Robert’s mother, testified on

direct:

Q.  Are you aware of any periodic income or
money that Bobby provided to Kim during the
last two or three years prior to his death?

A.  I - not personally.  I wasn’t there when
he gave her money, but he did tell me that he
had to give it.  He said there were several



EMMONS - F706472 8

times that he did give her money, because that
was the only way he could get rid of her....

Q.  And do you believe that Bobby provided
financial support on a regular basis to Kim
during the last three to four years of his
life?

A.  No, sir.

Q.  And how do you know that?

A.  Well, because I know where he lived, and I
know how much he paid, and he didn’t have that
kind of money to support hisself (sic) and
her....I know he didn’t send her any money
while she was in jail.

Barbara Emmons testified that she maintained a

joint checking account with Robert Emmons beginning in

about June 2013.  Counsel for Respondent No. 2 examined

Barbara Emmons:

Q.  So, at that point, then, the two of you
were on that one account?

A.  That’s right.

Q.  There were no other signers on that
account?

A.  That’s right.

Q.  And you were assisting him in whatever
expenditures that he needed to have.  Is that
correct?

A.  Right.

Q.  Okay.  That account, was that solely
funded by his workers’ compensation benefits?
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A.  Yes, sir....

Q.  And you monitored each one of the deposits
that went in there and each one of the
expenditures that went out of it?

A.  There were no expenditures, but yes, I got
a bank statement every month telling me how
much was in there, but no there were no
expenditures on that account.

Q.  Okay.  So, to your direct knowledge, then,
from being a signer on that account, no money
was given to or sent to Kimberly Emmons that
you know of?

A.  No, sir.  

Q.  Okay.  And that’s the way it was all the
way up until the time of his death, October
1st?

A.  That’s correct.   

The circuit judge entered a Decree of Adoption on

January 2, 2014: “Alexis Kay Danielle Fleeman, DOB:

2/28/01, and Jessica Megan Shay Fleeman, DOB: 5/8/04,

are hereby adopted by Danny Fleeman and Teresa Fleeman,

husband and wife.  This adoption shall be final as of

this date; and a substituted birth certificate shall be

issued substituting the names of the adopting parents

and showing the new names of the minors being adopted as

Alexis Kay Danielle Fleeman and Jessica Megan Shay

Fleeman.”  

The parties stipulated that Respondent No. 2
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“received notice on March 10, 2014 of the claim for

survivor benefits of C.E. (DOB 6-8-98), the biological

child of the deceased, and Respondent No. 2 initiated

payment of dependent benefits to C.E. effective March

2014.”  

A pre-hearing order was filed on June 2, 2014. 

Claimant No. 1 contended that “the claimant’s death

resulted from his compensable injury and Chase Daniel

Emmons is entitled to death benefits pursuant to A.C.A.

§11-9-527.”  Respondent No. 1 contended that “if Chase

Daniel Emmons is awarded death benefits, the payment of

the benefits shall not be the responsibility of

Respondent No. 1.”  Respondent No. 2 contended, “A. 

Since Kimberly Emmons, the alleged wife of the deceased,

has made a claim for survivor benefits, it cannot be

determined at this time whether C.E. is entitled to

benefits in the amount of 15% of Robert Emmons’ average

weekly wage or whether he is entitled to 50% of his

average weekly wage.  B.  If Kimberly Emmons is not

entitled to benefits, the Trust Fund will immediately

raise the weekly benefits of C.E. to 50% and will pay

him back benefits based upon that finding by the

Commission.  C.  Kimberly Emmons must provide a copy of
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her marriage certificate to the Trust Fund.  D. 

Kimberly Emmons cannot prove she is entitled to survivor

benefits.  She and Robert Emmons were separated (divorce

pending) at the time of his death; and she cannot prove

that Robert was providing her any support on a regular

and continuous basis.  Additionally, Kimberly Emmons

cannot prove that she was a ‘widow’ of Robert Emmons at

the time of his death, as that term is defined in A.C.A.

§11-9-102(20)(A).  E.  Robert Emmons had three (3) other

biological children (un-named) who were the subject of a

parental rights termination lawsuit brought by the

Arkansas Department of Human Services.  On March 4,

2013, his parental rights were terminated per an order

of Circuit Court Judge Cindy Thyer, Craighead County

Circuit Court, Western District.  That Order was in

effect at the time of his death and has now become a

final order.  None of those three (3) children are

qualified survivor beneficiaries.  F.  The Trust Fund

has not controverted benefits to C.E.  It does

controvert benefits to Kimberly Emmons.”  

The parties agreed to litigate the following

issues: “Dependent benefits/appropriate beneficiaries

and appropriate attorney fees.”  
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Kimberly Emmons testified that she was released

from incarceration on November 21, 2014.  

After hearings before the Commission, an

administrative law judge filed an opinion on March 17,

2015.  The administrative law judge found that Claimant

No. 1, Chase Emmons, was an appropriate statutory

beneficiary.  None of the parties appeal that finding. 

The administrative law judge found that Claimant No. 2,

Kimberly Emmons, and that Claimants No. 3, Alexis and

Jessica, did not prove they were appropriate statutory

beneficiaries.  Claimant No. 2 and Claimants No. 3

appeal to the Full Commission.  

II.  ADJUDICATION

A.  Compensation for death

Ark. Code Ann. §11-9-527(Repl. 2012) provides, in

pertinent part:

(c) BENEFICIARIES - AMOUNTS.  Subject to the
limitations as set out in §§ 11-9-501 - 11-9-
506, compensation for the death of an employee
shall be paid to those persons who were wholly
and actually dependent upon the deceased
employee in the following percentage of the
average weekly wage of the employee and in the
following order of preference:
(1)(A)(I) To the widow if there is no child,
thirty-five percent (35%) and the compensation
shall be paid until her death or remarriage.
(ii) However, the widow shall establish, in
fact, some dependency upon the deceased
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employee before she will be entitled to
benefits as provided in this section;  
(2) To the widow or widower if there is a
child, the compensation payable under
subdivision (c)(1) of this section and fifteen
percent (15%) on account of each child;
(3)(A) To one (1) child if there is no widow
or widower, fifty percent (50%).
(B) If more than one (1) child, and there is
no widow or widower, fifteen percent (15%) for
each child, and in addition thereto, thirty-
five percent (35%) to the children as a class,
to be divided equally among them[.]...
(h) DETERMINATION OF DEPENDENCY.  All
questions of dependency shall be determined as
of the time of the injury.  

Dependency is an issue of fact rather than a

question of law, and the issue is to be resolved based

upon the facts present at the time of the compensable

injury.  Estate of Slaughter v. City of Hampton, 102

Ark. App. 373, 285 S.W.3d 669 (2008), citing Hoskins v.

Rogers Cold Storage, 52 Ark. App. 219, 916 S.W.2d 136

(1996).  A person claiming entitlement to widow’s

benefits pursuant to §11-9-527(c)(1)(A)(I) must

establish two things: 1) that she is the decedent

employee’s “widow”; and 2) that she was wholly and

actually dependent on the decedent at the time of the

injury.  Id.  “Widow” shall include only the decedent’s

legal wife, living with or dependent for support upon

him at the time of his death.  Ark. Code Ann. §11-9-
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102(20)(A)(Repl. 2012); Estate of Slaughter, supra.

1.  Kimberly Emmons

An administrative law judge found, “6.  Claimant

#2, Kimberly Emmons, has failed to sustain her burden of

proof by preponderance of the evidence that she is an

appropriate statutory beneficiary pursuant to Ark. Code

Ann. §11-9-527(c), as a result of the death of the

claimant.”  It is the duty of the Full Commission to

enter findings in accordance with the preponderance of

the evidence and not on whether there is any substantial

evidence to support the administrative law judge’s

findings.  Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983).  It is the duty of the Full

Commission to conduct its own fact-finding independent

of that done by the administrative law judge.  Crawford

v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  

In the present matter, the Full Commission finds

that Kimberly Emmons did not prove by a preponderance of

the evidence that she was entitled to benefits in

accordance with Ark. Code Ann. §11-9-527(Repl. 2012). 

The record shows that Kimberly was married to the

claimant-decedent, Robert Lee Emmons, on December 5,

2001.  The record of course also demonstrates that
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Kimberly is addicted to alcohol and illegal drugs. 

Kimberly has been convicted and incarcerated several

times and is a recidivist.  Robert Emmons sustained a

traumatic compensable injury on June 22, 2007 and as a

result was rendered a quadriplegic.  Kimberly testified

that she was living with Robert at the time of the

compensable injury.  The record shows that Kimberly

actually provided some care to Robert after the

compensable injury.  

Barbara Emmons, Robert’s mother, testified that

Kimberly and Robert stopped living together in

approximately 2009.  Kimberly testified that she stopped

living with Robert in 2010.  Custody of Alexis and

Jessica Emmons, Robert and Kimberly’s children, was

placed with the Arkansas Department of Human Services on

April 7, 2011.  Circuit Court filings from that period

indicated that the couple was residing in separate

households, and Robert testified in January 2012 that he

was estranged from Kimberly.  Kimberly began another

period of incarceration beginning approximately

August 21, 2013.  

Kimberly Emmons testified that she was “totally

dependent” on Robert while Kimberly was incarcerated. 
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Kimberly testified that Robert would instruct his

caregivers to send her money while she was incarcerated. 

The determination of the credibility and weight to be

given a witness’s testimony is within the sole province

of the Commission.  Murphy v. Forsgren, Inc., 99 Ark.

App. 223, 258 S.W.3d 794 (2007).  The Commission may

accept and translate into findings of fact only those

portions of the testimony it deems worthy of belief. 

Farmers Co-op v. Biles, 77 Ark. App. 1, 69 S.W.3d 899

(2002).  In the present matter, the Full Commission

finds that the testimony of Barbara Emmons was more

credible than the testimony of Kimberly Emmons.  Barbara

Emmons testified that she held a joint checking account

with Robert beginning in June 2013.  Barbara testified,

“I know he didn’t send her any money while she was in

jail.”  

“Widow” shall include only the decedent’s legal

wife, living with or dependent for support upon him at

the time of his death.  Ark. Code Ann. §11-9-

102(20)(A)(Repl. 2012); Estate of Slaughter, supra.  In

the present matter, there is no probative evidence of

record corroborating Kimberly Emmons’ testimony that she

depended on Robert Emmons for support at the time of
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Robert’s death.  The evidence does not demonstrate that

Kimberly was dependent on Robert for support at the time

of Robert’s death on October 1, 2013.  The Full

Commission therefore affirms the administrative law

judge’s finding that Kimberly Emmons did not prove she

was entitled to benefits in accordance with Ark. Code

Ann. §11-9-527(Repl. 2012).

2.  Alexis and Jessica Fleeman

An administrative law judge found, “7.  Claimants

#3 have failed to sustain their burden of proof by a

preponderance of the evidence that they are appropriate

statutory beneficiaries pursuant to Ark. Code Ann. §11-

9-527, and correspondingly entitled to benefits as a

result of the death of the claimant.”  The Full

Commission does not affirm this finding.  We find that

Alexis and Jessica were entitled to dependency benefits

until the order terminating parental rights on March 4,

2013.

As the Commission has discussed, Alexis was born to

Kimberly and Robert Emmons on February 28, 2001. 

Jessica was born to Kimberly and Robert on May 8, 2004. 

The parties stipulated that Robert Emmons sustained a

compensable injury on June 22, 2007.  All questions of
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dependency shall be determined as of the time of the

compensable injury.  Ark. Code Ann. §11-9-527(h)(Repl.

2012).  The issue of dependency is to be resolved based

upon the facts present at the time of the compensable

injury.  Estate of Slaughter, supra.

In the present matter, the preponderance of

evidence demonstrates that Claimants No. 3, Alexis and

Jessica, were wholly and actually dependent on Robert

Emmons at the time of the June 22, 2007 compensable

injury.  There is no evidence of record showing that

Alexis and Jessica were not dependent on Robert at the

time of the June 22, 2007 compensable injury.  However,

as we have noted, the Arkansas Department of Human

Services took custody of Alexis and Jessica on April 7,

2011.  On March 4, 2013, a circuit Judge entered an

Order Terminating Parental Rights and Granting to the

Arkansas Department of Human Services The Power to

Consent to Adoption.  The Full Commission therefore

finds that Claimants No. 3 were entitled to dependency

benefits beginning June 22, 2007 and continuing until

Robert Emmons’ parental rights were legally terminated

on March 4, 2013.

Based on our de novo review of the entire record,
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therefore, the Full Commission finds that Kimberly

Emmons did not prove by a preponderance of the evidence

that she was entitled to dependency benefits in

accordance with Ark. Code Ann. §11-9-527(Repl. 2012). 

We reiterate that none of the parties appealed the

administrative law judge’s finding that Claimant No. 1,

Chase Emmons, was entitled to benefits in accordance

with Ark. Code Ann. §11-9-527(Repl. 2012).  The Full

Commission finds that Claimants No. 3, Alexis and

Jessica, are entitled to said benefits beginning

June 22, 2007 and continuing until March 4, 2013. 

Respondent No. 2, Death & Permanent Total Disability

Trust Fund, shall be responsible for benefits paid to

Claimant No. 1 and Claimants No. 3 in accordance with

the relevant provisions of Ark. Code Ann. §11-9-

527(Repl. 2012).    

The record before the Commission demonstrates that

Respondent No. 2 voluntarily initiated payment of

benefits to Claimant No. 1 and did not controvert said

benefits.  However, Respondent No. 2 has controverted

benefits payable to Claimants No. 3.  Counsel for

Claimants No. 3 is therefore entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-
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715(a)(Repl. 2012).  Fees for legal services shall be

paid from Respondent No. 2 in accordance with Ark. Code

Ann. §11-9-715(a)(2)(A)(Repl. 2012).  

IT IS SO ORDERED. 

                               
SCOTTY DALE DOUTHIT, Chairman

                               
PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs.

CONCURRING OPINION

I concur in the majority opinion finding that

Claimant No. 2, Kimberly Emmons has failed to prove by a

preponderance of the evidence that she is entitled to

Widow’s benefits.  I also concur in the majority finding

that Claimants No. 3 are not entitled to dependency

benefits after the claimant-decedent’s death.

 The issue of dependency benefits for

Claimants No. 3 Alexis and Jessica is one of first

impression.  At the time of the claimant-decedent’s

injury in June of 2007, Claimants No. 3, Alexis and

Jessica, were wholly and actually dependent upon the
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claimant.  However, they were not wholly and actually

dependent upon him at the time of his death.  Claimant’s

parental rights were terminated on March 4, 2013.  The

claimant did not die until seven months later on

October 1, 2013.  By the time Claimants No. 3 filed a

claim for benefits they had been adopted and new birth

certificates had been issued, legally severing all ties

with the claimant-decedent.  

Claimants No. 3 argue that pursuant to strict

construction A.C.A. § 11-9-527(h) which states, “All

questions of dependency shall be determined as of the

time of the injury” is controlling.   And as the

majority has found, Claimants No. 3 were dependent upon

the claimant-decedent at the time of his compensable

injury.  However, this statute cannot be read in a

vacuum.  As noted by the Arkansas Court of Appeals in

Matlock v Ar Blue Cross Blue Shield, 74 Ark. App. 322,

49 S.W.3d 126 ( 2001), “The rule of strict construction

is not the enemy of common sense and does not require a

literal interpretation leading to absurd consequences;

such a reading should be discarded in favor of a more

reasonable interpretation.” Aeroquip, Inc. v. Tilley, 59

Ark. App. 163,  954 S.W.2d 305 (1997).  Subsequent to
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his injury, the claimant’s parental rights were

terminated by the State of Arkansas, and his two

daughters Alexis and Jessica were legally adopted. 

Arkansas Code Annotated § 9-9-215(a)(1) states in

pertinent part:

A final decree of adoption shall have the
following effect as to matters within the
jurisdiction or before a court of this state:

...to relieve the biological parents of
the adopted individual of all parental rights
and responsibilities, and to terminate all
legal relationships between the adopted
individual and his or her biological
relatives, including his or her biological
parents, so that the adopted individual
thereafter is a stranger to his or her former
relatives for all purposes.  This includes
inheritance and the interpretation or
construction of documents, statutes, and
instruments, whether executed before or after
the adoption decreed which do not expressly
include the individual by name or by some
designation not based on a parent and child or
blood relationship....

While Claimants No. 3 were dependent upon the

claimant-decedent at the time of his injury, by the time

their claim for dependency benefits became ripe, i.e.

claimant’s death, Claimants No. 3 did not have a

familial relationship with claimant-decedent as his

parental rights had been terminated.  Moreover, by the

time Claimants No. 3 asserted their claim for dependency

benefits, they were “strangers” to claimant-decedent. 
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A.C.A. §9-9-215(a)(1) clearly states that a final decree

of adoption shall have effect as to matters within the

state to include the interpretation of statutes.  Since

new birth certificates were issued deeming Claimants No.

3 to be the legally adopted children of another couple,

the birth certificates reflecting the relationship

between Claimants No. 3 and the claimant-decedent are no

longer valid birth certificates and cannot be used to

establish a parental relationship between Claimants No.

3 and the claimant-decedent.   Accordingly, when I read,

A.C.A. § 119-527(h) together with A.C.A. § 9-9-

215(a)(1), I find that A.C.A. § 9-9-215 is controlling. 

Claimants No. 3 may have been dependent upon claimant-

decedent at the time of his injury; however, by the time

their claim arose for dependency benefits, Claimants

No. 3 did not have a relationship with the claimant-

decedent upon which to assert a claim.

                              
KAREN H. McKINNEY, Commissioner


