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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

Respondents appeal and the claimant cross-

appeals the opinion of an administrative law judge filed

on March 18, 2016, finding that the claimant proved that

he sustained a compensable injury on May 5, 2015, but

failed to prove his entitlement to temporary disability

benefits as a result of that injury.  Our carefully

conducted de novo review of this claim in its entirety

reveals that the claimant failed to prove that he
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sustained a compensable injury on May 5, 2015.  The

preponderance of the evidence shows that the claimant

was an active participant in an assault that occurred on

that date; the assault in question was the result of

non-employment related hostility, and; the assault

amounted to a deviation from the claimant’s customary

duties.  See, Ark. Code Ann. § 11-9-102(B)(I). 

Moreover, the claimant was not conducting employment

services at the time of the assault.  

As a maintenance worker for the respondent-

employer, the claimant was required to repair and

maintain public housing.  The claimant testified that on

the morning of May 5, 2015, he was sitting in his truck

in the respondent-employer’s parking lot, waiting for

others to arrive before entering the building for a

scheduled meeting.  The claimant explained that he was

planning to meet with “Mr. Turner, possibly, the

directors” that morning concerning an incident which had

occurred the previous day “between myself and Bruce

Spicer.”  The claimant testified that co-worker Bruce

Spicer was “looking out the window of the building” when

he pulled up and parked his vehicle that morning.  The
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claimant further testified that once his vehicle was

parked, Spicer walked out of the building, opened the

door of a company vehicle, and “just stood there

waiting” for the claimant to enter the building.  The

claimant testified that Spicer was standing between him

and the door into the building and that he would have

been forced to walk past Spicer in order to gain

entrance.  Therefore, the claimant waited approximately

ten (10) minutes for someone else to arrive before

attempting to enter the building.  When a co-worker, Mr.

Purley, arrived at the facility, the claimant reportedly

discussed with him his discomfort with the situation. 

The claimant stated that Purley encouraged him to go

clock in.

According to the claimant, he was

approximately twenty (20) feet from the facility when he

was “met with a baseball bat” wielded by Spicer.  The

claimant testified that he did not attempt to return

Spicer’s blows or to defend himself; rather, he “tried

to get away because there was an officer there.”  The

claimant testified that Spicer continued “attacking” him

with the bat as he tried to flee.  The claimant
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described the bat as small - approximately two-and-a-

half (2½) to three (3) feet long - and made of wood. 

The claimant stated that he was on the ground when the

off-duty police officer intervened and threatened to

taze Spicer if he did not stop.  The claimant did not

know how many times Spicer hit him with the bat.  The

claimant stated that afterwards, however, Robert Terry

assisted him to the office and called for an ambulance. 

The claimant testified that the assistant director,

Donald Simpson, drove him to the hospital instead.

The claimant agreed that on May 4, 2015, he

had an “altercation” with Spicer over some missing

personal items.  More specifically, the claimant stated:

Someone had went into the unit that
I was working in and removed items
from it. I had asked the other co-
workers the day - - the day or so
before had they did it, but I hadn’t
seen Mr. Spicer. So when I did see
Mr. Spicer, I asked him about it
just as I did with the other co-
workers. For some reason, he just
got irate and an argument pursued so
I left the scene, and I went
immediately and reported it to my
next available supervisor which was
Mr. Donald Sampson, the executive
director.

The claimant testified that Mr. Sampsom
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instructed him to make a written report of the incident,

turn it in, and they would discuss it in a meeting

scheduled for the following morning, May 5, 2015, at 8

a.m.  Sampson warned the claimant, however, not to try

to take matters into his own hands in the meantime.

The claimant denied having said or done

anything to provoke Spicer on either May 4th or 5th of

2015.  The claimant further denied threatening Spicer in

any way, brandishing a weapon of any kind, or doing

anything to make Spicer feel fearful of him. 

In further questioning, the claimant agreed

that Bobby Turner was his immediate supervisor and

Donald Sampson was actually the Assistant Executive

Director of the Pine Bluff Housing Authority.  The

claimant acknowledged that he was subsequently fired

from his employment with the respondent-employer, but he

was unclear why.

On cross-examination, the claimant agreed that

he had not clocked into work when the altercation of May

5, 2015 occurred. Further, the claimant agreed that he

had not entered the building or picked up any of his

supplies or equipment to begin his work-day at that
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time.  The claimant testified that the meeting of March

5, 2015, was scheduled to begin at 8 a.m., which was his

normal time to clock in for work.  The claimant stated

that the managers and other administrative personnel

with whom he was to meet had not arrived by that time,

however.

The claimant denied having confronted Spicer

about his missing things on May 4, 2015.  Rather the

claimant stated that he “simply asked if he had been

into the unit” where his things were stored.  Later,

however, the claimant admitted that he asked Spicer if

he had taken his things.  When asked to agree that he

was aware of the respondent-employer’s policy

prohibiting employees to confront other employees about

personal issues while on the clock, the claimant

replied, “It wasn’t just personal. It was work issues.” 

When asked about the verbal altercation that ensued

between the claimant and Spicer on May 4, 2015, the

claimant responded: “He accused me just as you did. You

don’t accuse me of taking anything. I said I didn’t

accuse you, I asked you because I asked everyone else,

and they said, no.”  The claimant alleged that Spicer
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called him several profane names and threatened him in

front of a tenant during the verbal confrontation of May

4, 2015.  The claimant agreed that he carried a knife in

his toolbox.

Continuing on cross-examination, the claimant

testified that after the arrival of his co-worker on the

morning of May 5, 2015, he walked by Spicer even though

“something didn’t feel right.”  Although the claimant

could not initially recall having spoken to Spicer as he

had admitted in deposition, the claimant later agreed

that he spoke with Mr. Spicer on the morning of May 5,

2015, but he could not recall what he said.  Further,

the claimant could not recall who spoke first.  Despite

his initial safety concerns, the claimant stated that he

felt “safe within myself” eventually walking past Spicer

on the morning of May 5th, 2015, due to the fact that

there was an off-duty police officer nearby and he was

walking in with a co-worker.  The claimant testified

that he walked around the passenger side of Spicer’s

truck in order to avoid him when Spicer suddenly ran

towards him with a bat and began hitting him with it. 

The claimant hesitated before answering whether he could
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have waited for his supervisor to arrive before he

entered the building.  Eventually, however, the claimant

stated that he did not wait because he did not want to

clock in late. 

Although the claimant denied knowing that his

treating neurologist, Dr. Frigon, had released him to

return to work from a neurological standpoint, the

claimant could not dispute that the medical records

reflected that Dr. Frigon released him to return to work

on July 29, 2015.

Robert Terry testified at the hearing before

the Commission.  Terry testified that he was present at

the Pine Bluff Housing Authority facility on the morning

of May 5, 2015, and that he saw the claimant there. 

Terry’s testimony essentially corroborated the

claimant’s testimony in every respect as to the events

of that morning, with one exception: Terry’s view was

blocked when Spicer allegedly hit the claimant with a

baseball bat.  Therefore, Terry did not actually witness

the assault.  On cross-examination, Terry confirmed that

all of the maintenance employees carry clip-on box

cutters.
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Maintenance Director for the respondent-

employer, Bobby Turner, testified at the hearing. 

Turner confirmed that he was the claimant’s supervisor

during the time in question.  According to Turner,

however, Spicer had reported to him that the claimant 

had threatened him with a knife.  In this regard, Turner

stated: “I was in my office. It was Monday morning and

Mr. Spicer came in and stated that Mr. Dorn had pulled a

knife on him and that he had witnesses to confirm that

he had pulled a knife on him.” 

Upon confirming that Spicer made this report

on May 4, 2015, Turner continued that he had seen the

claimant carrying a knife, but he could not verify that

the claimant was carrying a knife on the morning of May

4, 2015.  On cross, Turner agreed that all employees are

issued a box cutter and a small lead knife.  Turner

testified that Dorn kept his knife with him at all

times.  Moreover, Turner agreed that he arrived at the

facility between 8:15 and 8:20 on the morning of May 5,

2015.

Turner testified that company policy dictates

that, in the event of an altercation, employees are to
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report to him.  If he is not available, then employees

are to report to his supervisor, Donald Sampson.  Turner

verified that it is written company policy that no

employee is to confront another employee when situations

as the one in this claim occur; rather, they are to

report the situation to their immediate supervisor.

Upon questioning by the Court, Turner

testified that the claimant had not reported to him the

alleged incident of May 4, 2015.  Rather, the meeting

scheduled for the following morning was scheduled in

response to Mr. Spicer’s report of the incident of May

4, 2015.  More specifically, Turner testified as

follows:

Mr. Spicer came to me and reported
to me that Mr. Dorn had pulled the
knife on him that morning. When Mr.
Spicer left, I told him I’d take
care of it. When Mr. Spicer left, I
called Ms. Epperson and told her
that we had a (sic) incident where
Mr. Dorn had pulled a knife on Mr.
Spicer. And I told her that I was
going to get Mr. Dorn in. Mr. Dorn –
- it happened in the parking lot in
front of the office. Mr. Dorn didn’t
come to me. I had to call Mr. Dorn
which he was working in the parking
lot across the street, but he never
- - he never came to me. I called
him in and asked him about the
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incident. That’s how I got a chance
to talk to Mr. Dorn. 

Upon verifying that this happened on the 4th,

Turner stated:

 He said that he had talked to, went
to Mr. Spicer and asked him about
him messing with his belongings in
the unit that he was working in, and
said that he did not pull a knife on
Mr. Spicer, but I told him okay.
Then, I called Ms. Epperson and told
her what I had found with Mr. Dorn
and what Mr. Dorn had told me. 

According to Turner, Spicer was noticeably

upset so he sent him home early on May 4, 2015, in order

to avoid another altercation.  Turner testified that the

May 5, 2015, meeting was scheduled for “about 8:30 that

morning.”  Turner stated that he had never known Mr.

Spicer or the claimant to be violent.

The record shows that Spicer was charged with

battery in August of 2015, pursuant to the May 5th

incident.  Officer Kendrick with the Pine Bluff Police

Department made a statement in connection with these

charges confirming that she had both witnessed and

become involved in the May 5, 2015 altercation between

Spicer and the claimant.  Kendrick stated that the
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claimant asked for her assistance and she turned to see

Spicer hitting the claimant in the face with a “stick.” 

Kendrick further stated that the claimant unsuccessfully

attempted to flee the situation, and that Spicer did not

stop hitting the claimant until she threatened to taze

him.

Officer Kendrick stated that she arrested

Spicer, who then informed her that the claimant had

pulled a knife on him the day before.  “Mr. Bruce Spicer

stated that Mr. Leroy Dorn confronted him about cleaning

supplies and other personal belongings of his,” Kendrick

stated.  Upon speaking with the claimant at the

emergency room, he informed Officer Kendrick that

“sometime last week on Thursday, his personal belongings

went missing out of an apartment unit he was cleaning.

Mr. Leroy Dorn stated that he asked other co-workers

about his missing personal belongings,” Kendrick added,

then she continued, “Mr. Dorn stated that he asked Mr.

Bruce Spicer on 05-05-2015 (sic) about the items and

they started arguing with each other. Mr. Leroy Dorn

stated he told his supervisors about the incident and on

today they were going to meet.” 
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The claimant further informed Officer Kendrick

that he and co-worker, Robert Terry, walked by Spicer’s

vehicle on the morning of May 5, 2015, and “spoke to him

as normal.” 

In a written statement allegedly signed by

Clerk for the respondent-employer, Valerie McMiller, she

stated, in part, as follows:

On Friday, May 1, 2015 Mr. Dorn came
into the maintenance office upset. I
asked him what was wrong. Mr. Dorn
stated that he was fed up with
people going into his units while he
[] working taking stuff. I asked him
again “what did he mean?” He stated
that somebody either Bruce or
somebody had been in the unit with a
master key because the locks had
been changed. They took his supplies
he was working with and some of the
items he was going to take home. 

McMiller explained that the items the claimant

intended to take home were things like clothes hangers

and trash bags: things that former residents had left

behind.  McMiller continued:

He went on to say that he was tired
of Bruce going into his unit taking
stuff....I asked him how he know it
was Bruce? He just knew it [be]cause
nobody else come out here this
early. Well I said don’t accuse
people that is not fair. Mr. Dorn
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stated that he would call Mr. Turner
and Mrs. Epperson about it. Mr. Dorn
stated that Bruce [Spicer] didn’t
know who he was messing with he was
the same Mr. Dorn not like Rob say
that old Rob will come back the “old
Mr. Dorn still here.” 

Spicer's allegation that the claimant became

angry and pulled a knife on him at work was reported in

a Pine Bluff Police Department incident report dated May

4, 2015.  Several other typed and hand-written

statements contained in the record reflect that the

claimant had decided before May 4, 2015, that Spicer was

stealing his things and that he intended to take

retributory action against him.  Of special interest is

a brief statement made by maintenance co-worker, Mike

Hardin, to wit “On May 5, 2015, Sam and I walked in the

maintenance shop along with Mr. Dorn and stood in the

hallway. Mr. Dorn stated, ‘I got him, I got him, I got

him right where I want him and I’m going to press

charges against him.’”  In a termination letter from

Jeannie H. Epperson to the claimant dated May 11, 2015,

she stated, in part, as follows: 

Mr. Dorn, it is unfortunate that
your tenure should come to this;
However, you have really left me
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with no other choice in light of
your recent actions leading up to
the incident on May 5th. I am very
sorry that as a result of your
actions you were injured but the
facts surrounding the incident that
took place could have been avoided
had you followed your Employee
Handbook instead of taking matters
into your own hands. Frankly, I am
shocked that you would accuse
someone of taking anything with
absolutely no proof that they were
guilty. Also, the statement that you
made immediately after the incident
is just unacceptable. I cannot have
anyone working for this agency that
would deliberately try to cause harm
to another person. 

In conclusion of her letter, Epperson recited

previous events of “negligent behavior” whereby in

January of 2014, the claimant was reprimanded “for the

appearance of unethical behavior as it relates to taking

responsibility for your actions.”  Epperson cited this

conduct as 1) the reason for the claimant’s demotion and

2) why he was not being considered for a supervisory

position.

Pursuant to Ark. Code Ann. §11-9-102(4)(B),

the definition of a compensable injury does not include:

(I) Injury to any active participant
in assaults or combats which,
although they may occur in the
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workplace, are the result of
nonemployment-related hostility or
animus of one, both, or all of the
combatants and which assault or
combat amounts to a deviation from
customary duties; furthermore,
except for innocent victims, injury
caused by horseplay shall not be
considered to be compensable
injuries.

The preponderance of the evidence in this

claim, to include the claimant’s own statements, reveal

that the items allegedly missing from the unit in which

he was working were personal items left behind by former

tenants as well as his personal cleaning supplies. 

Furthermore, notwithstanding that most, if not all, of

the written statements of witnesses contained within the

record describing the festering animosity between the

claimant and Spicer were not taken under oath, they are

all consistent in that 1) each indicates that the

claimant had made his mind up prior to May 4, 2015, that

Spicer was stealing his things, and 2) the claimant was

not an “innocent victim” who was brutally attacked by an

enraged co-worker for no good reason.  Rather, the

preponderance of the credible evidence in this claim

indicates that the claimant’s personal animus for Spicer
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had been building for some time prior to culminating

into the altercation of May 5, 2015.  This is supported,

among other things, by the fact that Turner credibly

testified that Spicer had come to him on May 4, 2015,

with reports of threatening behavior towards him that

day by the claimant, to include brandishing a knife. 

These threats had reportedly upset Spicer so badly that

Turner felt compelled to send him home for the rest of

the day.  Furthermore, this incident prompted Spicer to

make a police report later that same day.  

Without implying that Spicer was justified in

hitting the claimant numerous times with a bat on the

morning of May 5, 2015, the claimant’s reported behavior

towards Spicer the previous day strongly suggests that

the claimant - not Spicer - was the actual protagonist

in this situation.  The record, in fact, demonstrates

that the claimant believed someone  - namely Spicer -

had been stealing his personal things and that he was

determined to do something about it, even if that meant

taking matters into his own hands.  And, while there

seems, at least by the claimant’s testimony, to be much

consternation concerning why Spicer would take a small
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bat to him in an unprovoked attack on the morning of May

5, 2015, this much is clear in this claim: following a

long-held suspicion, but lacking proof thereof, that

Spicer had taken his personal belongings, on May 4,

2015, the claimant confronted Spicer with his

presupposition that Spicer was the guilty party - - even

threatening bodily harm.  This, in turn, led to the

altercation of May 5, 2015, which is the subject of this

claim.  We note that this conclusion is supported by the

fact that the claimant boasted to co-workers of his

potential to commit unconscionable acts of revenge - -

even going as far as to express his intentions to

physically harm Spicer for presumably stealing his

things.

In sum, the preponderance of the evidence in

this claim shows that (1) there was pre-existing

animosity between the claimant and Spicer concerning

personal items that Spicer allegedly stole from the

claimant, (2) these missing items were identified as

personal to the claimant both by his testimony and by

documents contained within the record, (3) by allegedly

eliminating other co-workers, the claimant summarily
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concluded that Spicer took these missing items, and (4)

on May 4, 2015, the claimant confronted Spicer with his

suspicions, words were exchanged, and the claimant

allegedly threatened Spicer with a knife.

Furthermore, although the actual events on the

morning of May 5, 2015, leading up to the altercation

are questionable in that only the claimant testified in

this regard and the uncorroborated testimony of an

interested party is always considered to be

controverted, see, Burnett v. Philadelphia Life Ins.

Co., 81 Ark. App. 300, 101 S.W.3d 843 (2003), the record

clearly establishes that the claimant boasted to co-

workers about his injurious intentions towards Spicer,

and that Spicer was, in fact, fearful of the claimant’s

touted retribution.  This is supported, in part, by

credible testimony that Spicer promptly reported the

incident of May 4, 2015 to his supervisors, and he

followed up by a making a police report  wherein he

asserted that the claimant pulled a knife on him. 

While the claimant would have us believe that

he was just an innocent victim, who, upon confronting a

bully and thief was badly beaten at first opportunity,
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the record simply does not support this conclusion. 

Rather, the preponderance of the evidence in this claim

shows that there was growing animosity between the

claimant and Spicer that had culminated in, at the very

least, a verbal altercation the day before, and that

animosity was based upon the claimant’s uncorroborated

conclusion that Spicer had stolen some of his personal

belongings.  Therefore, although the physical

altercation between the claimant and Spicer occurred on

the respondent-employer’s parking lot, it was clearly

the result of nonemployment-related hostility or animus

of one or both of the combatants, and it amounted to a

deviation from customary duties.  In fact, the

preponderance of the evidence demonstrates that the

altercation in question occurred before the claimant had

clocked in and officially began his work day, which

normally began at 8:00 a.m.  And, while it could be

argued that the claimant had not clocked in because of

his fear of Spicer, the claimant failed to wait until

his supervisors arrived before walking past Spicer to

enter the building, which would have undoubtedly helped

avoid the entire incident.  Moreover, there is evidence
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that the claimant said something to Spicer when he

walked past him; although the claimant could not recall

what he said.  Under the circumstances, however,

reasonable minds could conclude that any verbal exchange

between the claimant and Spicer on the morning of May 5,

2015, had the potential to only worsen matters - - as it

obviously did.  At any rate, although the claimant had a

meeting scheduled for the morning of May 5, 2015, the

claimant had not clocked in nor was he attending this

meeting when the incident between him and Spicer

occurred on the respondent-employer’s parking lot.  

The Court of Appeals has stated that the mere

fact that an assault occurs on an employer’s parking lot

or in close proximity to his place of employment does

not, standing alone, establish a causal connection with

the employment.  Bagwell v. Falcon Jet Corp., 8 Ark.

App. 192, 649 S.W.2d 841 (1983).  There must be proof of

that connection which cannot be supplied by speculation.

There must be affirmative proof of a distinct employment

risk as the cause of injury. Id.  Here, the claimant has

provided no such proof.  Therefore, the claimant has

failed to prove a causal connection between the assault
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of May 5, 2015, and his employment, and has also failed

to prove that he was performing employment services at

the time of this incident. 

Based upon the above and foregoing, the

claimant has failed to overcome the elements of Ark.

Code Ann. §11-9-102(B) needed to establish that he

sustained a compensable injury on May 5, 2015, as the

result of an assault by a co-worker.  Therefore,

compensability must be denied. 

IT IS SO ORDERED.

                               
                         SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to establish by the preponderance of

the evidence that he sustained a compensable injury. 
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The majority found that the claimant was an

active participant in an assault which was the result of

non-employment related hostility and that the assault

deviated from the claimant’s customary duties.  The

majority also sound that the claimant was not conducting

employment services at the time of the assault.  I

disagree.

The claimant suffered injuries on May 5, 2015,

when his co-worker, Bruce Spicer, attacked him with a

baseball bat.  As a result of this attack, the claimant

was treated for damage to his left eye, left elbow,

teeth, seizures, panic attacks, post-traumatic stress

disorder and depression.

The statutory definition of “compensable

injury” specifically excludes injury to any active

participant in assaults or combats that, although they

may occur in the workplace, are the result of non-

employment-related hostility or animus of one, both, or

all of the combatants, and which assault or combat

amounts to a deviation from customary duties. Ark. Code

Ann. Sec. 11-9-102(4)(B)(I). The general rule is that

injuries resulting from an assault are compensable where
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the assault is causally related to the employment, but

such injuries are not compensable when the assault

arises out of purely personal reasons. Pigg v. Auto

Shack, 27 Ark. App. 42, 766 S.W.2d 36 (1989). See also

Townsend Paneling, Inc. v. Butler, 247 Ark. 818, 448

S.W.2d 347 (1969). An assault arises out of the

employment if the reason for the assault was a quarrel

having its origin in the work. See Burks v. Anthony

Timberlands, Inc., 21 Ark. App. 1, 727 S.W.2d 388

(1987); Welch’s Laundry & Cleaners v. Clark, 38 Ark.

App. 223 (1992)(fight among friends over absenteeism at

work originated in the work); Bryan v. Best

Western/Coachman’s Inn, 47 Ark. App. 75 (1994)(fight

between employee with security duties who had been

instructed that a person had no permission to enter

property and that person originated in work, despite

personal nature of person’s presence on property);

Kimbell v. Assoc. of Rehab Indus., 366 Ark. 297

(2006)(altercation arising out of conversation about an

employee’s disability benefits arose of out work). A

causal connection with the employment may be shown by

connecting with the employment the subject matter of the
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dispute leading to the assault. San Antonio Shoes v.

Beaty, 28 Ark. App. 201, 771 S.W.2d 802 (1989).

The claimant has shown a specific incident,

arising out of his employment, which caused physical

harm in the form of a fractured orbital bone, bruises,

trauma to the left facial eye area, photophobia,

numbness of the cheek, injury of head, anxiety,

parestesia of left upper extremity, blurred vision,

injury of ulnar nerve, fourth nerve palsy, muscle pain,

and post-traumatic stress disorder. Thus he has

satisfied all the elements of compensability. 

I do not agree that the claimant’s injuries

were suffered as a result of a mutual fight between the

claimant and his co-worker as indicated by the majority. 

On the date of the attack, the claimant was attempting

to walk into the maintenance office to clock in and to

participate in a meeting scheduled by his supervisor. 

The claimant testified that he waited ten minutes for

someone else to show up at the work site prior to

attempting to enter the building to ensure he was not

alone with Spicer.  According to the claimant, he went

around the passenger’s side of Spicer’s truck to avoid
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making contact with him that morning.  In fact, the

credible testimony of the claimant and his witness,

Robert Terry, was that he even ran from Spicer to avoid

the ensuing altercation.

The respondent presented hearsay testimony

that the claimant pulled a knife on Spicer the day

before.  Although the claimant admits he and Spicer had

a heated exchange the day before the attack, he denies

pulling a knife on Spicer.  At the hearing there was no

testimony from anyone who witnessed this alleged knife

incident.  A statement from Ebony Thomas was provided;

however, because Ms. Thomas did not appear to testify

her credibility could not be assessed.  Additionally,

her statement, “Leroy was getting ready to pull out what

seem (sic) to be a blade...” is speculative at best.

(Emphasis added.)

With regards to the finding that the

claimant’s injuries did not occur while he was

performing work-related services, the claimant has

clearly overcome this hurdle.  Employment services may

be defined as an activity which benefits the employer. 

CV’s Family Foods v. Caverly, 2009 Ark. App. 114, 304

S.W.3d 671 (2009).  The test for whether an employee’s
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injuries resulted from work-related services is whether

the injury occurred within the time and space boundaries

of employment when the employee was carrying out the

employer’s purpose or advancing the employer’s interest

either directly or indirectly.  White v. Georgia-Pacific

Corp., 339 Ark. 474, 6 S.W.3d 98 (1999).

In the case at bar, the claimant testified that he

had gone through the security gate and entered the campus

and parked on the employer’s parking lot.  The claimant had

gone to work to attend a meeting that was scheduled for 8:00

a.m. to attempt to resolve a conflict between him and

Spicer.  Additionally, Robert Terry and Turner corroborated

that there was a meeting scheduled for that morning. 

Although Turner testified that the meeting was set for 8:30

a.m., he confirmed that the employees were supposed to clock

in by 8:00 a.m.  In other words, the claimant was supposed

to be on the clock by 8:00 a.m. regardless to whether the

meeting was at 8:00 a.m. or 8:30 a.m.

As he was crossing the parking lot to clock in

Spicer attacked him with a bat, preventing him from enter

the building and formally beginning his work day. 

In Caffey v. Sanyo Manufacturing Corp., 85 Ark.

App. 342, 346, 154 S.W.3d 274, 277-78 (2004), the Arkansas
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Court of Appeals held that an employee who had presented a

security badge at two guard shacks and entered the

manufacturing plant, but who had not yet clocked in when she

slipped and fell in the hallway, was performing employment

services because her employer required her go through those

obstacles before getting to her work station.  

Here, as in Caffey, the claimant had gone through

the required obstacles of getting to his work station. 

Although the claimant was not clocked-in yet, the Caffey

court held that whether payment is provided for a specific

activity is not determinative of whether that activity

qualifies as employment services. The key is whether the

activity benefitted the employer; which in this case it did. 

Therefore, I find that the claimant’s injuries are

compensable.

The claimant has filed a cross appeal regarding

the amount of temporary total disability benefits he is

entitled to receive.  The Administrative Law Judge awarded

the claimant TTD benefits from May 5, 2015 until July 29,

2015 based on the report of Dr. Frigon.  In Dr. Frigon’s

report she stated that the claimant was able to return to

work from a neurological standpoint.  However, the claimant

should receive TTD benefits for the period of time within
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the healing period in which he suffers a total inability to

earn wages.  Arkansas State Highway & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (Ark. 1981).

Two of the claimant’s treating physicians have

indicated that he could not return to work.  Dr. Anna Redman

stated on August 19, 2015 that the claimant was still

suffering from his injuries related to the May 5, 2015

assault and that the claimant was not yet released to return

to work.  Also, Dr. Stephen Broughton stated on December 8,

2015 that the claimant was still suffering from his injuries

and unable to return to work.  Dr. Broughton indicated that

the claimant would be expected to remain off work until at

least 60 days after December 8, 2015.  Additionally, the

claimant testified that he had been unable to work since the

date of the injury.  Therefore, I would award temporary

total disability benefits from May 6, 2015, to a date not

yet determined. 

For the foregoing reasons, I must dissent

from the majority opinion.

                                    
                         PHILIP A. HOOD, Commissioner


