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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 17, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on August 20, 2014, and contained in a
pre-hearing order filed that same date
are hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a gradual onset right shoulder injury
which culminated on June 6, 2013.
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3. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable specific right shoulder
injury on June 6, 2013. 

4. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to medical treatment related to her
right shoulder.

5. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to indemnity benefits in this matter.

6. The claimant has failed to prove by a
preponderance of the evidence that her
attorney is entitled to an attorney’s fee in
this matter.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I

dissent from the majority opinion. I would award the

claimant benefits for a gradual onset right shoulder

injury.

The claimant was employed by the respondent

employer as a breakdown roller operator from April 9 to

June 14, 2013. In this job, the claimant operated a

machine which compacted asphalt, while still hot, on a

roadway. The state-of-the-art machine weighed fifteen

tons. It had a steering wheel and a lever with a button.

The lever controlled forward and backward motion. The

button was used to create vibration. The machine

compacted the hot asphalt, by moving forward and

backward over it, while applying its weight and
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vibration. The paver machine operated ahead of the

breakdown roller machine, spraying a twenty-four feet

wide swath of hot asphalt. The breakdown roller machine

covered a seven feet long area. In order to compact the

entire area of paving, she had to make four passes over

the asphalt sprayed by the machine, because twenty-four

feet divided by seven feet equals three and forty-three

one-hundredths (3.43). To sufficiently compact the

asphalt, she had to pass the machine over it three

times. She completed three passes over one area, before

she moved to cover the next area.

The claimant explained that there were quality

issues with the asphalt which necessitated more than

three compacting passes for each area of asphalt. To

reach the optimum compaction for an area, she had to

make up to seven passes, meaning that instead of the

normal twelve passes to complete a section of paving

twenty-four feet wide, she had to make twenty-eight

passes. 

The length of the passes depended upon the

circumstances, ranging from twenty to one hundred feet

in length. The machine ran from three to six miles per

hour. 
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To operate the machine in forward motion, the

claimant pushed a lever forward with her right arm and

held it there for the entire time the machine was to

move forward. The lever did not lock into place. To make

her backward pass, she used her right arm to pull the

level backwards, again having to hold it in place for

the entire pass. The passes would be between twenty and

one hundred feet in length. Moving the lever from the

forward position to the reverse position, a distance of

about eight inches, took three to five seconds. She was

holding and operating the lever the entire time that she

was operating the machine. She could not let the lever

go, or it would spring back into neutral, causing the

machine to stop. Errol Andress, who took over the

breakdown operator job from the claimant, corroborated

this testimony. 

The claimant’s shift was eight hours, but she

regularly worked longer days, from ten to seventeen

hours. Whether she worked eight hours or seventeen, she

was operating her machine the entire time. She did not

switch tasks with anyone else. Between April 9 and June

14, 2013, there were sixty-six calendar days. The

claimant worked forty days in that time. She worked five
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eight-hour days, twelve days at less than eight hours,

and twenty-three days at more than eight hours. Andress

testified that the machine operator worked all shift

doing the same thing, passing the machine over the

asphalt repeatedly to get a section compacted.

The claimant reported her shoulder problems to

her supervisor, Armando Chavez, around June 1, 2013. The

supervisor, who remains employed by the respondent

employer, denied this.

The claimant’s co-worker Brad Mosby testified

that he heard the claimant tell Chavez that she had

problems with her shoulder, because she was using the

roller so much. Mosby heard Chavez tell her to “take

another pill.” On June 10, 2013, the claimant had

received medical treatment, including medication. Mosby

was able to specifically state that the conversation

took place on the job site, just north of Rogers Avenue

on interstate 540 in the southbound lane.

The claimant explained that her shoulder

problems began around the first of June. She developed a

burning in her muscle, which she described as a “typical

muscle burn.” She went to the doctor on June 10, with

neck and shoulder pain, for which she received a mild
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pain reliever and muscle relaxer. That was her first

treatment for this issue. She had never had treatment

for her neck or shoulder prior to June 10, 2013. 

The claimant explained that as she moved the

lever to engage the machine in forward or backward

motion, she had to turn her head in the direction she

was moving. She sat sideways on the machine, and she

turned her head to look forward when the machine was

moving forward, and she turned her head to look

backward, when the machine was moving backward. These

motions happened quickly. The faster the paver machine

moved in front of her, the faster she had to move her

machine, causing her motions to speed up as well. She

described their speed to be “blazing” at times. 

The claimant’s symptoms began in June and

gradually worsened to the point that she sought medical

treatment. The cause of her symptoms was operating the

machinery on a daily basis. Her symptoms led to her

leaving her job on June 13, 2013.

The claimant began her last shift on June 13,

2013. Her shifts were often overnight, to accommodate

heavier daytime traffic on the highway. She worked until

approximately 2:00 am of June 14, 2013. By that time,
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her pain had increased to the point that she could not

feel her fingertips on the lever. Chavez was not present

at the work site. She left work, because she was in

pain. She had told her supervisors previously that her

situation was coming to the point that she might have to

leave. She did not speak to anyone that night. No one

was in the office at that time of night. She did not

call Mills that night.

The claimant discussed her shoulder with Ryan

Mills, who was the supervisor over her immediate

supervisor, Chavez. She spoke to him by telephone after

June 13, after she left the work site, to explain the

problems she was having. Mills testified that the

claimant called him by telephone and asked him, after

June 13, if she could work a different machine, which

was easier to operate.

Her co-worker, Andress, testified that the

claimant reported her shoulder problems to Mills on June

13. The claimant agreed with his testimony, except that

she spoke to her supervisor before June 13, and that on

June 13, she spoke to Mills. When she spoke to her

supervisor, there was a group of people present,

including Andress. Mills could have been present at that
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time.

The claimant had an MRI on August 8, 2013

which revealed degenerative changes in the

acromioclavicular joint with edema in the infraspinatus

muscle, supraspinatus tendinopathy, and a possible

superior labral tear.

The only question of compensability here is

whether the claimant was performing rapid and repetitive

work. The claimant’s job required her to drive a machine

back and forth over fresh asphalt. The physical

activities in which she was engaged are crucial to the

claim. She held a lever in place for the time it took a

machine traveling three to six miles per hour to go

twenty to one hundred feet, then shifted the lever six

to twelve inches over three to five seconds, and then

held it in place again for the time it took to travel

the same distance again. She did this more than eight

hours per day, for most of her work days. 

To determine how often the claimant operated

the lever, one must establish how long it took her

machine to travel the length of the paving. Every time

she reached the end of the paving which she was

compacting, she used the lever. Using the formula for
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determining miles per hour (MPH = Miles/Hours), and the

information we have, the distances and speeds at which

she operated the machine, we can determine how long it

took to travel the length of one stretch of paving.

Twenty feet is equal to 0.00378788 miles.  At

three miles per hour, the claimant would travel

0.00378788 miles in 0.0757576 minutes, which is

equivalent to 4.55 seconds. Thus, when she was operating

her machine at the slowest speed, she was holding the

lever in place for 4.55 seconds, when she was compacting

a twenty-foot section of paving, then shifting the lever

for three to five seconds, then holding it in place for

another 4.55 seconds.

At six miles per hour over twenty feet, the

claimant would travel 0.00378788 miles in 0.037879

minutes. In other words, the claimant held the lever in

place for 2.272728 seconds while the machine traveled,

and then shifted the lever for three to five seconds,

and then repeated the process.

Fifty feet is equal to 0.0094697 miles. At

three miles per hour, the claimant would travel

0.0094697 miles in 0.189394 minutes, which is equivalent

to 11.36364 seconds. Thus, when she was operating her
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machine at the slowest speed, she was holding the lever

in place for 11.36 seconds, when she was compacting a

fifty-foot section of paving, then shifting the lever

for three to five seconds, then holding it in place for

another 11.36 seconds, and so on.

At six miles per hour over fifty feet, the

claimant would travel 0.0094697 miles in 0.094697

minutes. In other words, the claimant held the lever in

place for 5.68182 seconds while the machine traveled,

and then shifted the lever for three to five seconds,

and then repeated the process.

One hundred feet is equal to 0.01893939 miles.

At three miles per hour, the claimant would travel

0.01893939 miles in 0.378788 minutes, which is

equivalent to 22.727268 seconds. Thus, when she was

operating her machine at the slowest speed, she was

holding the lever in place for 22.73 seconds, when she

was compacting a fifty-foot section of paving, then

shifting the lever for three to five seconds, then

holding it in place for another 22.73 seconds, and so

on.

At six miles per hour over one hundred, the

claimant would travel 0.01893939 miles in 0.189394
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minutes. In other words, the claimant held the lever in

place for 11.363634 seconds while the machine traveled,

and then shifted the lever for three to five seconds,

and then repeated the process.

The testimony shows that the claimant made a

minimum of three passes over the same length of asphalt,

and that she had to make four sets of passes over the

width of the asphalt to compact it all. To complete one

section of asphalt, she had to run the machine at least

twelve times. If the asphalt was not perfect, she had to

make many more passes. The testimony is clear that

during a shift, the machine was running constantly, and

that time was a significant issue on that job site. 

The standard set out in Malone v. Texarkana

Pub. Schs., 333 Ark. 343, 969 S.W.2d 644 (1988), for

analyzing whether an injury is caused by rapid

repetitive motion, is a two-pronged test: (1) the tasks

must be repetitive, and (2) the repetitive motion must

be rapid. As a threshold issue, the tasks must be

repetitive, or the rapidity element is not reached.

Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002). Arguably, even repetitive tasks and

rapid work, standing alone, do not satisfy the
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definition; the repetitive tasks must be completed

rapidly. Westside High School, supra. See, Hapney v.

Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000)

(Commission's denial of benefits reversed where

movements repeated every twenty seconds); Parker v.

Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d

449 (2004) (where the Commission found that appellant's

job duties fell within the meaning of rapid repetitive

motion, considering the multiple tasks that she was

required to perform at high volume and with quick and

fast movements in a repetitive nature over the course of

a sometimes ten-to-twelve hour shift, six to seven days

a week, there was substantial evidence to support the

Commission's finding that appellant's job duties

required rapid repetitive motion); Boyd v. Dana Corp.,

62 Ark. App. 78, 966 S.W.2d 946 (1998) (a series of

repetitive motions, performed 115 to 120 times per day

separated by periods of only 1.5 minutes, constituted

rapid motion within the meaning of the statute); High

Capacity Prods. v. Moore, 61 Ark. App. 1, 962 S.W.2d 831

(1998) (movements repeated every fifteen seconds during

the majority of a work shift found to be sufficient for

standard); Moody v. Addison Shoe Co., 104 Ark. App. 27,
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289 S.W.3d 115 (2008) (completing a shoe every twelve to

fourteen seconds was sufficiently rapid); Parker v.

Atlantic Research Corp., 87 Ark. App. 145, 189 S.W.3d

449 (2004)(Rapid and repetitive requirement satisfied

with evidence that the claimant inspected approximately

6.5 parts per minute (96 parts every 15 minutes), making

two neck movements per part, the equivalent of thirteen

neck movements per minute.)

I note that the act of holding the lever in

place and of shifting the lever has been argued to be

less than rapid. The requirement is that the act has to

be repetitive, and that repetitive act has to be

completed rapidly. Malone, supra. The claimant’s tasks

were to shift the lever from forward to reverse gear or

from reverse to forward gear, to turn her head in the

direction the machine was to travel (which was to her

left or right as she was seated), and to hold the lever

in gear while the machine was moving. These were the

only tasks she performed, and she had to perform them in

order, every time she ran the machine over the asphalt.

Three motions - shift, turn, hold - over a full work

shift are sufficiently repetitive.

The second inquiry under Malone, supra is
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whether those repetitive tasks were performed rapidly.

Moving the lever six to twelve inches, depending upon

the estimates given in testimony, took three to five

seconds and was completed every 4.55 to 22.73 seconds,

for her entire shift. So the three motions - shift,

turn, hold - were completed within 7.55 to 27.73 seconds

(4.55 + 3 seconds, 22.73 + 5). Those three motions were

completed at a minimum of every 2.16 times per minute

and almost eight times per minute. Under the case law,

these motions are sufficiently rapid and repetitive.

In addition, while the machine was moving, the

claimant was to engage a vibration function on it, for

the compaction of the asphalt. Certainly, vibration in

and of itself is rapidly repetitive, and certainly, the

claimant’s body was subjected to that rapidly repetitive

motion in a pattern of 4.55 to 22.73 seconds of

vibration and then 3 to 5 seconds of the absence of

vibration, over and over, for the length of her shift.

This fact must be considered when evaluating the nature

of the claimant’s work. She was not merely holding a

lever in place while her head was turned. She was doing

this while being subjected to vibrations sufficient to

compact hot asphalt for a highway.
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The majority has adopted the Administrative

Law Judge’s opinion which is based upon an erroneous

assumption - that her work was slow - which a

mathematical analysis disproves. A speed of three to six

miles per hour is not slow when one is traveling twenty

to one hundred feet, as demonstrated above, and the

issue is the speed at which the claimant completed her

physical movements. The claimant has satisfied the

elements of a gradual onset injury to her shoulder.

Mathematics requires an award of compensability in this

claim. 

In regard to the claimant’s reporting of an

injury, the claimant testified that she reported her

work-related shoulder injury to her supervisor Chavez,

before June 13, and that she reported it to Mills

immediately after June 13. Mosby testified that he heard

the claimant tell Chavez, her immediate supervisor,

about her work-related shoulder injury, before June 13.

Chavez, who is still employed by the respondent, denied

a report of injury. Errol Andress, a co-worker,

testified that she reported the injury to Mills before

June 13. The claimant testified that when she told

Chavez about her injury, Andress was present, as were
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several other people. She felt that either Andress was

confused about who was there, or that she was not aware

that Mills was present. Mills testified that, after June

13, in a phone conversation, the claimant said she

wanted an easier job. 

The evidence is sufficient to support a

finding that the claimant reported her injury to her

supervisor before June 13. Of course, her supervisor has

good reason to deny this occurred, because he remains an

employee of the respondent. The claimant’s testimony is

corroborated directly by Mosby’s testimony, which was

quite specific in detail. Her testimony is supported by

Andress’ testimony that she made a report prior to June

13. Mills’ testimony that the claimant called after June

13 is consistent with hers, and his testimony that she

wanted an easier job appears to be creative on his part.

It is not credible that the claimant would have only

called to say she wanted an easier job, especially after

walking off the job due to her shoulder pain, and it is

not credible that Mills would not have asked any

questions. I credit the testimony that the claimant

reported her injury before June 13 and again immediately

afterward. 
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The medical records are consistent with the

evidence in this claim. I would award the claimant the

medical treatment of record as well as temporary total

disability benefits for that period of time that she

remains in her healing period and unable to work,

beginning June 14, 2013.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


