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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 14, 2015.  The administrative

law judge found that the claimant did not prove she

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission finds that

the claimant proved by a preponderance of the evidence

that she sustained a compensable injury.  The claimant

proved that she was entitled to reasonably necessary

medical treatment and temporary total disability

benefits.    
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I.  HISTORY

The testimony of Dawn Dulle, now age 50, indicated

that she became employed with the respondents, a

transportation brokerage, in about January 2013.  The

claimant testified that her work for the respondent-

employer involved “day-to-day operations, payroll,

ordering.”  The claimant testified that she smoked

cigarettes, and that she took two smoke breaks daily in

addition to her lunch hour.      

The parties stipulated that the employment

relationship existed on January 7, 2014.  The claimant

testified on direct examination:

Q.  Do you recall what the weather was like
that day?

A.  We’d had an ice storm, the weather was
bad, it was cold.  Snow, ice....

Q.  What time did the accident occur?

A.  I want to say it was between 10:00 and
10:30 because I had been to work....

Q.  Tell the judge how you were injured.

A.  I fell on ice probably halfway between the
door and my truck.

Q.  So you had left the building at that time?

A.  Yes.

Q.  Why had you left the building?
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A.  Was going to the truck to get a blanket.

Q.  Why were you going to get a blanket?

A.  Because I was cold inside and I’d
discussed it, you know, earlier, that it was
cold in there....

Q.  You obviously did not make it back with
the blanket, is that correct?

A.  No, I didn’t even make it to my truck.

Q.  When you slipped on the ice, what part of
your body hit?

A.  I went straight back and hit my head....

Q.  Now, there’s an allegation that you were
smoking, that you’d gone outside to smoke on
January 7, 2014.  Is that correct?

A.  That is not correct.  

Q.  Did you have your cigarettes with you when
you went outside?

A.  I did not.  They were on the desk....I
went out to get the blanket.  I didn’t go out
to smoke.  

Q.  When you’re out smoking when you did have
breaks and you would go outside to smoke,
would there ever be an occasion that they
would have to call you back to do something
related to your job?

A.  There was a couple times.  Question about
a load, yes....

Q.  So if they came out and told you something
needed to be done, what would you do?

A.  I’d go back in.  You know, if there was
any questions about the load.



DULLE (BLYTHE) - G400207 4

The respondents’ attorney examined Joe Lavely, the

respondent-employer’s president:

Q.  When Ms. Dulle went out on the morning of 
January 7, 2014, did she tell you what she was
going to do?

A.  Yes.

Q.  What did she tell you?

A.  Said I’m going outside to smoke.  

Q.  Is that normal?  Did she do that a lot?

A.  Yes....

Q.  And where does this smoking of the
cigarette take place?

A.  In the parking lot where we park right
outside the back door.  

Q.  Okay.  Does she have any job duties while
she’s out there in the parking lot?

A.  No.  

Joe Lavely testified on cross-examination:

Q.  If she was out smoking or any of the
employees were out smoking and something came
up related to the business inside, would there
be an expectation they’d come back in and
handle it?

A.  I don’t recall that situation ever
arising, but I would think that if it was
something that was urgent somebody might go
outside and say, hey, can you come in
and take care of this and that they would, but
it doesn’t really work that way.  Those
circumstances don’t really present themselves
on day-to-day business.
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According to the record, the claimant treated at

North Arkansas Regional Medical Center on January 7,

2014:

The patient slipped and fell backward this
morning and hit her head - she was not knocked
out but she has a headache and she is
complaining of tingling in both of her hands. 
She did not complain of any other injury
and has no back or extremity pain or injury. 
She is currently anxious and upset stating
that her head is hurting....
Injuries/Pain Location: head, neck....

A physical examination of the claimant’s head on

January 7, 2014 showed “Swelling.”  Dr. Catherine

Langston’s primary impression was “Fall - CHI” and an

additional impression was “Cervical cord contusion.”  

An MRI of the claimant’s brain was taken on

January 7, 2014 with the impression, “No acute

intracranial abnormality identified.  No diffusion

abnormality is noted.  No acute intracranial hemorrhage

is present.”  An MRI of the claimant’s cervical spine

was taken on January 7, 2014:

No acute subluxation, dislocation, abnormality
of alignment or fracture is noted.  There
probably is mild or type I Chiari malformation
present.  No syrinx is clearly identified. 
This patient has advanced degenerative disease
of the cervical spine consistent with
osteoarthritis and degenerative disc disease
most pronounced at C4-C5 and C5-C6 with some
additional involvement at C3-C4 and C6-C7. 
There are posterior protrusions present that
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appear to be most consistent with posterior
osteophyte/disc bulge complexes with the
largest at the degenerated C4-C5 and C5-C6
levels.  These cause narrowing of the
available AP spinal canal diameter at these
levels to approximately 8 mm or less.
Osteophytes may be more pronounced to the left
side of midline.  Bilateral neuroforamen
narrowing is present at these locations.  In
this patient with a bilateral radiculopathy, I
would recommend additional orthopedic/
neurosurgical consultation.

IMPRESSION: 1.  Chiari Type I malformation.
2.  Advanced degenerative disc disease as
described above.
3.  Spinal stenosis.  
4.  The factors mentioned in 1 through 3 would 
predispose this patient to cord injury.  No
abnormal signal within the spinal cord is
clearly identified at this time, however, I
would recommend orthopedic/neurosurgical
consultation for this patient with
bilateral radiculopathy and a history of
trauma.

The claimant was transported to Mercy Hospital

Springfield on January 7, 2014: “Pt comes via EMS as a

transfer from North Arkansas hospital with a spinal cord

contusion risk via MRI.  Earlier today the pt fell from

standing height and hit her head.  Pt then had an onset

of numbness and tingling to upper extremities (worse on

the right), headache and neck pain.”  It was noted at

that time, “Per discussion with Dr. Larson, the patient

does not exhibit radiological abnormality consistent

with cord contusion.  Patient was to be admitted and was
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to be observed.  Per discussion with patient as well as

her husband, she and her husband would both like her

discharged from the emergency department as there does

not appear to be [any] overt neurological injury.”  

The claimant testified that she did not return to

work for the respondents after January 7, 2014.  The

claimant treated with Dr. James Justice on January 10,

2014:

Dawn slipped and fell a few days ago.  An
evaluation at the ER in Harrison showed the
cervical cord contusion, was transferred to
Mercy in Springfield and was discharged.  One
physician disagreed with that the changes were
compatible with cervical cord contusion.
Placed in a rigid collar prior to dismissal.

Dr. Justice’s assessment included “1.  Contusion of

cervical cord.”  

The claimant followed up with Dr. Justice on

April 30, 2014:  “Dawn fell 3-4 months ago and hit her

head.  MRI showed a cervical cord contusion.  Placed in

a collar for about a month.  Saw her neurosurgeon who

discontinued the collar and told her there wasn’t a

surgery that could help her other than one that might

stabilize to prevent injury with future falls.”  Dr.

Justice assessed “1.  Contusion of cervical cord.  2. 

Paresthesias.  3.  Depression.  4.  Accidental fall.”
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The claimant testified that she attempted to return

to work at a Subway restaurant for five days in about

May 2014 but “I just couldn’t physically do it.  There

was lots of lifting, lots of carrying and moving and I

just, I couldn’t do it.”          

A pre-hearing order was filed on March 17, 2015. 

The claimant contended that she “slipped and fell on ice

on January 7, 2014 while performing employment duties in

the course and scope of her employment.  The claimant

contends that she sustained injuries to multiple body

parts as a result of this incident, including but not

limited to her cervical spine, head, and hand.  The

claimant contends that she is entitled to temporary

disability benefits for the period extending from the

date of the injury to a date yet to be determined.  The

claimant contends that she has received medical

treatment that was reasonably necessary for treatment of

her injuries, and the respondents are liable for this

treatment.  The claimant contends that she remains in

need of reasonably necessary medical treatment.  The

claimant contends that she remains in her healing

period.  However, in the event the Commission finds that

her healing period has ended, the claimant contends that
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she is entitled to compensation for a permanent physical

impairment, and the claimant is entitled to additional

permanent partial disability benefits for additional

impairment to her earning capacity.  The claimant

contends that her attorney is entitled to an attorney’s

fee.  All issues not raised are specifically reserved.”

The parties stipulated that the respondents

controverted the claim.  The respondents contended that

“the claimant was outside the building where she works

smoking a cigarette when she slipped and fell.  The

claimant was not performing employment services at the

time of the accident.  She did not sustain a compensable

injury.  The claimant has no objective medical

findings.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury.
2.  Whether the claimant is entitled to
reasonably necessary medical treatment.
3.  Whether the claimant is entitled to
temporary total disability benefits.
4.  Whether the claimant is entitled to a
controverted attorney’s fee.
5.  All other issues are reserved.  

A hearing was held on June 16, 2015.  The claimant

testified that she had gone to work for a bakery in
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March 2015, and “It is the job I have now.”     

An administrative law judge filed an opinion on

September 14, 2015.  The administrative law judge found,

among other things, that the claimant did not prove she

sustained a compensable injury.  The claimant appeals to

the Full Commission. 

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

Ark. Code Ann. §11-9-102(4)(Repl. 2012) also

provides, in pertinent part:
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(B) “Compensable injury” does not include:
(iii) Injury which was inflicted upon the
employee at a time when employment services
were not being performed[.]  

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  

It is the duty of the Full Commission to enter

findings in accordance with the preponderance of the

evidence and not on whether there is substantial

evidence to support the administrative law judge’s

findings.  Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983).  An administrative law

judge’s findings regarding credibility are not binding

on the Full Commission.  Id.  The Full Commission

reviews an administrative law judge’s decision de novo,

and it is the duty of the Full Commission to conduct its

own fact-finding independent of that done by an

administrative law judge.  Crawford v. Pace Indus., 55

Ark. App. 60, 929 S.W.2d 727 (1996).  The Full
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Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

An administrative law judge found in the present

matter, “4.  Claimant has not proven by a preponderance

of the evidence that she sustained a compensable injury

because she has not shown that her alleged injuries

arose out of and were in the course of her employment

while employment services were being performed.”  The

Full Commission finds that the claimant was performing

employment services at the time of her accidental injury

on January 7, 2014.  An employee is performing

employment services when she is doing something that is

generally required by her employer.  Hudak-Lee v. Baxter

Regional Hosp., 2011 Ark. App. 3, 378 S.W.3d 77 (2011). 

The test is whether the injury occurred within the time

and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or

advancing the employer’s interest, directly or

indirectly.  Id.  The issue of whether an employee was

performing employment services depends on the particular

facts and circumstances of each case.  Id.  
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The Commission is bound to examine the activity the

claimant was engaged in at the time of the accident in

determining whether or not she was performing employment

services.  Hill v. LDA Leasing, 2010 Ark. App. 271, 374

S.W.3d 268 (2010).  An injury suffered by an employee

while on break is compensable if the employer has

imposed some duty or requirement to be fulfilled by the

employee during the break.  Moncus v. Billingsley

Logging & American Ins. Co., 366 Ark. 383, 235 S.W.3d

877 (2006).  If an employer requires an employee to be

available for work duties, then the employee is

performing employment services.  Ray v. University of

Arkansas, 66 Ark. App. 177, 990 S.W.2d 558 (1999).  

In the present matter, the claimant contends that

she slipped and fell on January 7, 2014 while walking to

her truck to get a blanket.  There is no evidence of

record corroborating the claimant’s contention that she

slipped and fell while walking to her truck.  The

Commission specifically notes the report from Mercy

Hospital on January 7, 2014 indicating, “Fall from

standing on ice in parking lot at work facility.”  There

are no medical reports corroborating the claimant’s
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testimony that she fell while walking to her truck.  The

evidence instead corroborates the testimony of Joe

Lavely, who stated that the claimant had gone outside on

January 7, 2014 to take a smoke break.  However, the

Full Commission also notes the claimant’s testimony that

she had occasionally been called back inside while she

was taking a smoke break.  The claimant testified, “I’d

go back in.  You know, if there was any questions about

the load.”  Joe Lavely testified that the event of the

claimant being called back in to resume her brokerage

duties was not an every day occurrence but was certainly

possible in the workplace.  In addition, there is no

evidence supporting counsel’s assertion that Joe

Lavely’s testimony was “biased” because “he had a

pecuniary interest in seeing the claim denied.”  Mr.

Lavely expressly testified that he believed the

claimant’s claim should be covered by workers’

compensation insurance.  There is no probative evidence

indicating that Joe Lavely’s testimony was biased in any

degree.

The Full Commission finds that the claimant was

performing employment services at the time she fell on
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January 7, 2014.  The evidence demonstrates that the

claimant was required to be available for work duties

even during her cigarette break.  See Ray, supra.  The

Full Commission also finds that the claimant proved she

sustained a compensable injury in accordance with the

elements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2012).  The claimant slipped and fell while performing

employment services on January 7, 2014.  The claimant

was treated beginning January 7, 2014 for injuries to

her head and neck.  A treating physician’s examination

on January 7, 2014 showed “swelling” in the claimant’s

head after she had fallen backward on ice.  Swelling is

of course an objective medical finding not within the

claimant’s voluntary control.  Ellis v. J.D. & Billy

Hines Trucking, Inc., 104 Ark. App. 118, 289 S.W.3d 497

(2008).  Dr. Langston also diagnosed a “contusion” in

the claimant’s cervical spine following the accident.  A

contusion can be an objective medical finding.  Meister

v. Safety Kleen, 339 Ark. 91, 3 S.W.3d 320 (1999).

The Full Commission recognizes the January 7, 2014

notation, “Per discussion with Dr. Larson, the patient

does not exhibit radiological abnormality consistent
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with a cord contusion.”  It is within the Commission’s

province to weigh all of the evidence and to determine

what is most credible.  Minnesota Mining & Mfg. v.

Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  In the

present matter, the Commission finds that the opinions

of treating physicians Dr. Langston and Dr. Justice are

entitled to more evidentiary weight than the opinion of

Dr. Larson.  Dr. Justice specifically reported, “MRI

showed a cervical cord contusion.”  We find that the

claimant sustained a contusion to her neck as a result

of the January 7, 2014 accidental injury.  The diagnosis

of contusion was based on objective medical findings

causally related to the compensable injury and was not

the result of a prior injury or pre-existing condition.

The Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury.  The claimant proved that she

sustained an accidental injury causing physical harm to

her head and neck.  The claimant proved that the injury

arose out of and in the course of employment, required

medical services, and resulted in disability.  The

injury was caused by a specific incident and was
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identifiable by time and place of occurrence on

January 7, 2014.  The claimant established a compensable

injury by medical evidence supported by objective

findings not within her voluntary control, namely the

report of swelling in her head and the diagnosis of

contusion in her cervical spine.  These objective

medical findings were causally related to the January 7,

2014 compensable injury.  

B.  Temporary Disability

Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period continues until the employee is as far

restored as the permanent character of the injury will

permit, and if the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve the condition, the healing

period has ended.  Harvest Foods v. Washam, 52 Ark. App.

72, 914 S.W.2d 776 (1996).

In the present matter, the claimant sustained a

compensable injury to her head and cervical spine on
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January 7, 2014.  Dr. Langston diagnosed a closed head

injury and cervical contusion.  The claimant testified

that she was physically unable to return to work for the

respondents after January 7, 2014.  The claimant

attempted to work at Subway in about May 2014 for

approximately five days but was physically unable to

perform her employment duties there.  If during the

period while the body is healing, the employee is unable

to perform remunerative labor with reasonable

consistency and without pain and discomfort, her

temporary disability is deemed total.  Pyles v. Triple

F. Feeds of Texas, 270 Ark. 729, 606 S.W.2d 146 (1980). 

The evidence demonstrates in the present matter that the

claimant remained within her healing period and was

temporarily totally disabled as of May 2014.  We note

that there were no opinions from a treating physician

indicating at that time that the claimant had reached

the end of her healing period.

However, the claimant testified that she had found

gainful employment at a bakery beginning in March 2015. 

The claimant agreed on cross-examination that she had

been promoted to manager of the bakery and that she was
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a full-time employee.  Whether or not the claimant

remained within a healing period at that time, the

evidence demonstrates that the claimant was not

incapacitated from earning wages after March 1, 2015. 

The claimant proved that she was entitled to temporary

total disability benefits from January 8, 2014 until

March 1, 2015.  

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury on January 7, 2014.  The claimant

proved that she was performing employment services at

the time of her January 7, 2014 accidental injury which

caused physical harm to the claimant’s head and neck. 

The claimant proved that the treatment of record

following the compensable injury was reasonably

necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2012), and the claimant proved she was

entitled to additional treatment as recommended by Dr.

Justice.  The claimant proved she was entitled to

temporary total disability benefits from January 8, 2014

until March 1, 2015.
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The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-102(b)(Repl. 2012).

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

In reversing the administrative law judge

opinion finding that the claimant failed to prove that

she sustained a compensable injury arising out of and in

the course of her employment with the respondent-

employer on January 7, 2014, the majority stated as

follows:

In the present matter, the claimant
contends that she slipped and fell
on January 7, 2014 while walking to
her truck to get a blanket. There is
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no evidence of record corroborating
the claimant’s contention that she
slipped and fell while walking to
her truck. The Commission
specifically notes the report from
St. Mercy Hospital on January 7,
2014 indicating, “Fall from standing
on ice in parking lot at work
facility.” There are no medical
reports corroborating the claimant’s
testimony that she fell while
walking to her truck. The evidence
instead corroborates the testimony
of Joe Lavely, who stated that the
claimant had gone outside on January
7, 2014 to take a smoke break. 
(Emphasis added) 

Yet, citing Ray v. University of Arkansas, 66

Ark. App. 177, 990 S.W.2d 558 (1999), the Full

Commission found that the testimony of the claimant and

Mr. Lavely constituted a sufficient basis to show that

the claimant was “required to be available for work

duties even during her cigarette break.”  More

specifically, the claimant testified she was

“occasionally” called back inside while she was taking a

smoke break, and Mr. Lavely testified that, while the

claimant being called back in from break to resume her

brokerage duties was not an every day occurrence, it was

certainly “possible” in the workplace.  Therefore, the

majority found that the claimant proved that she was

performing employment services at the time of her
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accident.  Furthermore, I note that the majority found

that the claimant’s contention that Mr. Lavely’s

credibility was in question because he had a pecuniary

interest in the outcome of this claim was without merit. 

 I find that the majority’s finding that the

claimant  was performing employment services at the time

of her accident constitutes not only an erroneous

interpretation of Arkansas law, see, Ray v. University

of Arkansas, supra, but it relaxes the requirements

regarding the claimant’s burden of proving that she was

performing employment services at the time of her

accident almost to the point of abrogating such

requirements.  

The claimant testified that she typically took

her first smoke break at around 10:00 a.m. every

morning.  The claimant further testified that there were

two occasions during her one year of employment with the

respondent-employer that she was called back in from a

smoke break.  The claimant testified, and Mr. Lavely

corroborated that the claimant always told him she was

taking a smoke break.  In addition, Mr. Lavely stated

that the claimant took several smoke breaks during the

day and that he sometimes smoked with her.  
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The claimant insisted that she was not taking

a smoke break at the time of her slip-and-fall accident,

which she stated occurred sometime between 10:00 and

10:30 on the morning of January 7, 2014.  Rather, she

was walking to her truck to get a blanket.  However, Mr.

Lavely recalled that the claimant told him she was

stepping outside to smoke prior to her January 7, 2014,

slip-and-fall accident.  Furthermore, emergency room

records reflect that the claimant reported that she was

standing outside when she fell.  Moreover, whereas the

claimant testified that she briefly lost consciousness

when her head hit the ground, those same emergency room

records reflect that she reported she had not lost

consciousness. 

When questioned if there was an expectation

that an employee would stop their smoke break short and

resume work if something business-related came up that

needed their attention, Mr. Lavely responded, “I don’t

recall that situation ever arising, but I would think

that if it was something that was urgent somebody might

go outside and say, hey, can you come in and take care

of this and that they would, but it doesn’t really work

that way.”
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In Ray v. University of Arkansas, supra, there

was a clear requirement that an employee on break leave

her break to address a student’s needs if such an

occasion occurred.  In finding that Ray was performing

employment services at the time of her slip-and-fall

accident, the court stated:

The Commission found appellant was
not performing “employment services”
at the time of her injury, stating
that this finding took into
consideration the fact that
appellant was paid for her fifteen-
minute break and was required to
leave her break to help students,
with obvious benefit to the
University. The Commission found it
compelling that the claimant was
reaching for an apple for personal
consumption when she slipped and
fell and was not assisting student
diners or “otherwise benefitting the
employer.” We hold that appellant
was performing employment services
at the time she was injured based on
the fact that appellant was paid for
her fifteen-minute breaks and was
required to assist student diners if
the need arose. Appellant’s employer
gleaned benefit from appellant being
present and required to aid students
on her break.

In comparing Ray v. University of Arkansas,

supra, to Harding v. City of Texarkana, 62 Ark. App.

137, 970 S.W.2d 303 (1998), the court stated: 

In Harding, an employee was injured
when she tripped over rolled-up
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carpet as she exited an elevator on
her way to a smoking area. Harding
argued that her employer gained the
benefit of her being more relaxed,
which in turn helped her work more
efficiently throughout the rest of
her work shift. In denying benefits,
we held that an employee is
performing “employment services”
when engaged in the primary activity
that he was hired to perform or in
incidental activities that are
inherently necessary for the
performance of the primary activity.
Id. We stated that “although
appellant’s break may have
indirectly advanced her employer’s
interests, it was not inherently
necessary for the performance of the
job she was hired to do. Harding, 62
Ark. App. at 139, 970 S.W.2d at 304.

 
The Ray court concluded as follows: 

Unlike the employer in Harding, the
University of Arkansas required Ray
to be available to work during her
break and paid her for the time she
was on break, presumably because she
was required to help students. The
University of Arkansas was clearly
benefitted by Ray’s being in the
cafeteria and available for students
during her paid break. The benefit
was not tangential as in Harding,
but was directly related to the job
that Ray performed and for which she
was paid. In distinguishing Harding,
we specifically not that, unlike the
break in Harding, the appellee
employer in this case furnished food
for its resting employees and paid
for the break to induce them to be
available to serve students even
during the break period. 
Ray v. University of Arkansas,
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supra. 

In the present claim, no testimony was

solicited concerning whether the claimant was paid

during her smoke breaks.  In addition, the claimant

failed to present evidence to corroborate her contention

that she was walking to her truck to retrieve a blanket

when she slipped and fell.  In fact, medical records

reflect that the claimant reported she was standing in

the parking lot when the accident occurred. 

Furthermore, aside from the claimant’s own self-serving

testimony, Mr. Lavely offered uncontroverted testimony

that the claimant told him she was stepping out to smoke

prior to her accident.  I note that the claimant’s

testimony that she lost consciousness as a result of her

fall also contradicts the emergency medical records in

this claim.  Therefore, I agree with the majority that,

whereas Mr. Lavely offered credible testimony as to the

events of January 7, 2014, the claimant did not. 

Because it is more likely than not that the claimant was

taking a smoke break at the time of her slip-and-fall on

January 7, 2014; there was no evidence that she was paid

during her smoke break, or that the respondent-employer

furnished her with cigarettes in order to induce her to
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stay on the premises and be available for work during

her breaks; the record is devoid of evidence that the

claimant was “required” to abandon her breaks in order

to resume work activities as needed, and; there was no

evidence in this claim that the claimant was performing

work-related activities at the time of her accident, I

find that the claimant  has failed to prove that she was

performing employment services at the time of her

January 7, 2014, accident and that compensability

should, therefore, be denied in this claim.  Even if the

claimant had been walking to her truck in order to

retrieve a blanket at the time of her accident, a

finding that I do not make, I would still find that this

activity was not directly related to her job, it was not

inherently necessary for her job, and it did not benefit

or otherwise advance the employer’s interest in that the

claimant testified that the building, while old and

drafty, was heated.  Moreover, the claimant failed to

demonstrate that she was so cold during the

approximately three hours prior to her accident that she

was unable to do her job.  Rather, she merely intimated

that her blanket would make her more comfortable. 

Therefore, as with smoking a cigarette, it is apparent
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that the claimant would have been retrieving the blanket

for her own personal benefit, use and comfort.  

Based on the above and foregoing, I

respectfully dissent from the majority finding that the

claimant was performing employment services at the time

of her January 7, 2014, slip-and-fall accident and,

thus, suffered a compensable injury as a result thereof.

KAREN H. McKINNEY, Commissioner


