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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed November 12, 2015.  The administrative law

judge found that the claimant failed to prove she was

entitled to additional benefits.  After reviewing the

entire record de novo, the Full Commission finds that

the claimant did not prove she was entitled to

additional temporary total disability benefits.  The

Full Commission finds that the claimant’s treatment with

Dr. Phomakay was unauthorized and not the responsibility

of the respondents.    
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I.  HISTORY

The claimant, now age 71, testified that she became

employed with the respondents in 1994.  At the time of

the compensable injury, the claimant was packing

chickens for the respondent-employer.  The parties

stipulated that “the date the compensable injury

occurred was June 14, 2010.”  The claimant testified

that she slipped and fell.  The record includes a Form

AR-N, Employee’s Notice Of Injury, signed by the

claimant on July 15, 2010.  The Accident Information

section of the Form AR-N indicated that the date of

accident was July 14, 2010.    

Dr. Keith F. Holder began treating the claimant on

July 15, 2010:

This is the initial narrative summary for
Houmphaeng Daosaeng, an employee of OK Foods. 
She reported that she slipped on a piece of
plastic yesterday at approximately 1:30 p.m. 
She fell to her side, grabbing a handrail with
her right arm.  She noticed that her right
ankle popped at that time....She reports
hitting her head on the right side on the wall
when she slipped....
Joint swelling is noted in the right ankle,
the right lateral ankle and posteriorly....
There is a knot in the Achilles tendon area
with pain in this area and a defect in the
Achilles tendon is noted....Right ankle x-ray
shows no acute bony injury. 

 
Dr. Holder’s impression was “1.  Right Achilles
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rupture.  2.  Cervical strain.  3.  Right hand

contusion.”  Dr. Holder planned a referral to Dr.

Jeffrey K. Evans and stated, “She is not to return to

work until 07-21-2010.”  The claimant testified,

however, that she was off work for six weeks following

the compensable injury.  The claimant testified that she

returned to restricted work duties.    

The claimant participated in a Functional Capacity

Evaluation on May 17, 2011: “Overall test findings, in

combination with clinical observations, suggest the

presence of sub-maximal effort on Mrs. Houmphaeng’s

behalf....Due to the poor effort and unreliable pain and

disability reports a true identity of the patient’s

functional abilities are unknown.  According to her

lifting profile she qualifies for at least ‘light’

work.”

Dr. Holder reported on or about January 9, 2012,

“Houmphaeng’s primary problem is pain located in the

right anterior inferior lower leg.  She describes it as

stabbing....The pain is not over the Achilles tendon

area.  I explained to the interpreter that this is away

from the original injury in the Achilles.  He also

explained that she had difficulty lifting her leg into
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the car.  I again explained that this was more than

likely the hip and not the ankle causing this problem. 

In any case he agreed to take her to her family doctor

for the problems outlined above which do not fall under

the workers’ compensation injury almost two years ago.” 

Dr. Holder diagnosed “1.  Rupture, Achilles Tendon,

Right healed 18 months old.  2.  Osteoarthritis, Hip,

Right suspected....She is released from the clinic today

to follow up with her personal MD for the suspected

varicosity and hip problem....Houmphaeng’s recommended

work status is restricted duty.  The effective date for

this work status is 1/9/2012.”  

The claimant began treating with Dr. Von Phomakay

on January 11, 2012: “Pt complaining of chronic pain in

the right ankle since she fell at Ok food on July 13,

2010....She contunue (sic) to have daily burning pain in

the right lower leg worse in the ankle area.”  Dr.

Phomakay assessed “Chronic pain due to injury.  Take new

medication as directed and follow-up as needed.  Refer

pt to see pain clinic for a follow up care.”  

Dr. Jeffrey K. Evans reported on June 12, 2012:

The patient returns for follow up of her right
Achilles tendon repair, now almost 2 years out
from surgery and still sore.  I had given her
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no impairment rating on one of her previous
follow up visits and apparently they are here
today for an impairment rating....

Her gait is antalgic favoring the right lower
extremity.  She has mild tenderness to
palpation about the right Achilles tendon with
slight soft tissue swelling over same,
otherwise she has a normal inspection of the
bilateral feet and ankles. 

 
Dr. Evans assessed “Right Achilles tendon rupture,

surgically treated.  PLAN: I have asked her to continue

to wear a higher-heeled shoe.  This will take stress off

of the Achilles tendon.  We will go ahead and close out

her workman’s compensation case if it was not done

already.  There is no impairment rating generated from

this case and she is well past her maximum medical

improvement.  She will follow up on a p.r.n. basis.” 

The record indicates that Dr. Evans noted on July 3,

2012, “No permanent restrictions. @ MMI.  W/C case

closed.  No Imp Rating.”  

A representative of the respondent-employer

corresponded with the claimant on July 5, 2012 and

stated, “We are in receipt of a note from your treating

physician, Dr. Evans, dated June 12, 2012 which states

that as of that date your are at MMI (Maximum Medical

Improvement) with no permanent restrictions.  Please be
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advised that we do have a position available to you, and

you are expected to report to work on Monday, July 9th

at your regularly scheduled time.  Should you fail to

report to work or contact me within five days, O.K. will

assume that you no longer wish to continue your

employment and will proceed to termination.”  

The respondents’ attorney informed the claimant’s

attorney on July 26, 2012, “I absolutely need a

resignation letter from Claimant today or for Claimant

to call HR and resign.  If we don’t get it, we are going

to have to process this as a termination for failure to

show up for work.  Can you get something done for me?” 

The claimant’s attorney replied, “[P]lease accept this

e-mail as written confirmation that my client wishes to

resign and be considered a retired employee.”

The claimant followed up with Dr. Phomakay on

December 29, 2012 and June 28, 2013.          

A pre-hearing order was filed on March 11, 2014. 

The claimant’s contentions were, “The claimant suffered

a compensable injury on July 14, 2010.  The claimant is

entitled to temporary total disability benefits since

the last date of payment of such benefits by the

respondents or the last date she performed employment
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services for the respondents, whichever is later.  The

claimant is entitled to permanent total disability

benefits from the date any temporary total disability is

deemed to have ended to the present, and to such

benefits in the future.  The claimant reserves all other

issues.”  

The respondents contended, “The claimant is not

within her healing period and does not suffer a total

incapacity to earn wages.  In the alternative, the

respondents contend that Ark. Code Ann. §11-9-526

operates to bar the claimant’s entitlement to temporary

total disability benefits after July 5, 2012.  The

claimant has not shown entitlement to permanent partial

disability as no doctor has assessed any permanent

impairment.”  

The parties agreed to litigate the following

issues:

1.  The claimant’s entitlement to permanent
partial disability.
2.  The claimant’s entitlement to temporary
total disability.
3.  Fees for legal services.

Dr. Phomakay stated on August 8, 2014, “I

recommended her to follow up with a neurologist or

orthopedist for further evaluation of her chronic daily
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pain in her rt Achilles tendon.  I told her I don’t have

anything else to offer her for treatment.  I am not

expert in this area.”  Dr. Phomakay assessed “Right

Achilles tendinitis.”    

The parties deposed Dr. Phomakay on September 26,

2014.  Dr. Phomakay testified, among other things, that

he recommended additional medical treatment for the

claimant.  Dr. Phomakay testified that the claimant was

physically unable to return to full work duties.      

A hearing was held on August 18, 2015.  At that

time, the parties agreed to litigate the claimant’s

entitlement to temporary total disability benefits.  The

parties also agreed to litigate “The claimant’s

entitlement to additional medical treatment in the form

of a neurologist and prior treatment provided by Dr.

Phomakay after discharged by the respondents’

physician.”  An administrative law judge stated that

there were additional contentions by the respondents, to

wit: “The respondent contends that they have never

controverted medical treatment.  Dr. Phomakay is not an

authorized physician and it is inappropriate for the

Commission to award a retroactive change of physician. 

Additionally, pursuant to Commission policies, it is
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inappropriate for a law judge to award a change of

physician.  In the alternative, treatment by Dr. Von

Phomakay or a neurologist is not necessary or related to

the claimant’s compensable injury.”  

An administrative law judge filed an opinion on

November 12, 2015.  The administrative law judge found

that the claimant did not prove she was entitled to

temporary total disability benefits.  The administrative

law judge found that the claimant did not prove that

treatment or referrals provided by Dr. Phomakay were

reasonably necessary.  The claimant appeals to the Full

Commission.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or
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convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting

Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

The employer has the right to select the initial

treating physician.  Ark. Code Ann. §11-9-

514(a)(3)(A)(i)(Repl. 2012).  However, an employee may

request a one-time change of physician.  Ark. Code Ann.

§11-9-514(a)(2)(A)(Repl. 2012).  When a claimant seeks a

change of physician, she must petition the Commission

for approval.  Stephenson v. Tyson Foods, Inc., 70 Ark.

App. 265, 19 S.W.3d 36 (2000).  Treatment or services

furnished or prescribed by any physician other than the

ones selected according to the change-of-physician

rules, except emergency treatment, shall be at the

claimant’s expense.  Ark. Code Ann. §11-9-514(b)(Repl.

2012).  The change of physician rules do not apply

unless the employer satisfies the following condition:

(c)(1) After being notified of an injury, the
employer or insurance carrier shall deliver to
the employee, in person or by certified or
registered mail, return receipt requested, a
copy of a notice, approved or prescribed by
the commission, which explains the employee’s
rights and responsibilities concerning
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change of physician.  

See Ark. Code Ann. §11-9-514(c)(1)(Repl. 2012); St.

Edward Mercy Med. Ctr. v. Phipps, 2011 Ark. App. 497. 

Any unauthorized medical expense incurred after the

employee has received a copy of the notice shall not be

the responsibility of the employer.  Ark. Code Ann. §11-

9-514(c)(3)(Repl. 2012).  If the respondent fails to

give the claimant the change-of-physician form after the

injury, the claimant is not required to petition the

Commission in order to be treated by a competent doctor. 

Stephenson, supra.

An administrative law judge found in the present

matter that treatment provided by Dr. Phomakay was not

authorized.  The Full Commission affirms this finding. 

The parties stipulated that the claimant sustained a

compensable injury, and the record indicates that the

compensable injury occurred on or about July 14, 2010. 

As we have noted, the respondents submitted into the

record a Form AR-N, Employee’s Notice of Injury, signed

by the claimant on July 15, 2010.  The respondent-

employer therefore satisfied the statutory requirement

that it deliver to the claimant a notice explaining the

claimant’s rights and responsibilities concerning change
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of physician.  After she signed the Form AR-N, the

claimant began receiving authorized medical treatment

from Dr. Holder and Dr. Evans.  Both physicians

eventually released the claimant.  The claimant

testified that neither physician would allow her to

return for treatment, and the claimant does not contend

on appeal that she is entitled to additional treatment

from Dr. Holder or Dr. Evans.

The claimant began treating with Dr. Phomakay on

January 11, 2012.  The claimant followed up with Dr.

Phomakay on December 29, 2012, June 28, 2013, and

August 8, 2014.  However, the claimant’s treatment with

Dr. Phomakay was not authorized and shall not be the

responsibility of the employer.  See Ark. Code Ann. §11-

9-514(c)(3)(Repl. 2012).     

B.  Temporary Disability

An employee who has sustained a scheduled injury is

to receive temporary total or temporary partial

disability benefits during her healing period or until

she returns to work.  See Ark. Code Ann. §11-9-

521(a)(Repl. 2012); Wheeler Constr. Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

is that period for healing of the injury which continues
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until the employee is as far restored as the permanent

character of the injury will permit.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 

If the underlying condition causing the disability has

become stable and nothing further in the way of

treatment will improve that condition, the healing

period has ended.  Id.  Whether an employee’s healing

period has ended is a question of fact for the

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark.

App. 63, 901 S.W.2d 25 (1995).

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove by a

preponderance [of the evidence] that she is entitled to

temporary total disability related to her compensable

injury of June 14, 2010.”  The Full Commission finds

that the claimant did not prove she was entitled to

additional temporary total disability benefits.  As we

have discussed, the claimant sustained a compensable

scheduled injury on or about July 14, 2010.  The

claimant was taken off work following the compensable

injury, and the record indicates that the claimant was

paid some temporary total disability.  Dr. Evans

reported on June 12, 2012 that the claimant was “well
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past her maximum medical improvement.”  The Full

Commission interprets Dr. Evans’ report to indicate that

the claimant reached the end of her healing period no

later than June 12, 2012.  A claimant cannot be awarded

temporary total disability benefits after her healing

period has ended.  Elk Roofing Co. v. Pinson, 22 Ark.

App. 191, 737 S.W.2d 661 (1987).  None of Dr. Phomakay’s

reports in the present matter or Dr. Phomakay’s

deposition testimony indicate that the Commission should

disregard Dr. Evans’ opinion and extend the claimant’s

healing period beyond June 12, 2012.

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant did not prove she was entitled to temporary

total disability benefits after she reached the end of

her healing period no later than June 12, 2012.  The

claimant does not contend that she is entitled to return

to treating physicians Dr. Holder or Dr. Evans.  The

claimant’s treatment with Dr. Phomakay beginning

January 11, 2012 was unauthorized in accordance with

Ark. Code Ann. §11-9-514(c)(3)(Repl. 2012) and shall not

be the responsibility of the respondent-employer.  The

Full Commission notes from the record that the claimant
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has not requested a statutory change of physician.  The

present claim is otherwise dismissed.

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority decision denying additional

medical and indemnity benefits.

The claimant sustained a compensable injury

when she fell down some steps at work. The claimant

received medical and indemnity benefits for a time, but

despite the claimant’s continued need for treatment and

significant symptoms, the respondents terminated all

benefits. At the hearing, the claimant sought additional

temporary total disability benefits, additional medical

benefits for the care provided by her personal physician

and for evaluation by a neurologist. 
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Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission. Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995). A claimant does not have to

support a continued need for medical treatment with

objective findings. Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

Further, when the primary injury is shown to have arisen

out of and in the course of employment, the employer is

responsible for any natural consequence that flows from
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that injury.  Wackenhut, supra. The basic test is

whether there is causal connection between the two

episodes. Id. A causal connection is established when

the compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the

disability or need for treatment. Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

In order to be entitled to temporary total

disability compensation for a scheduled injury, the

employee must prove: (1) that she remains within her

healing period; and (2) that she has not returned to

work. Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001).

Because the main issue is whether the claimant

had a continuing need for treatment, additional medical

treatment and the healing period can be discussed

together. 

The claimant is a United States citizen, who

was born in Laos. She speaks almost no English, which is

relevant in evaluating her testimony. Prior to July 14,

2010, she had no limitations, restrictions or conditions

which prevented her from fully performing her job. There
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is no question that she sustained a compensable injury

when she fell down some steps, rupturing her right

Achilles tendon. The claimant received conservative

treatment by Dr. Holder and Dr. Evans, using an

interpreter in the form of a family member at her

visits.

At her initial visit, the claimant had pain,

swelling, a knot at her Achilles tendon, and numbness

and weakness of the leg and ankle. She received

conservative treatment, and Dr. Evans released her in

June 2012, despite her continued antalgic gait and

symptoms. Dr. Evans would not see her again after he

released her. I note that Dr. Evans stated in his

records that the claimant had surgical repair of her

tendon, which is untrue. This is directly related to the

reliability of his opinion. He was under the

misapprehension that her ruptured tendon had been

surgically repaired, which had to affect his opinion

concerning her status, when in fact, her Achilles tendon

rupture was essentially treated with rest, splinting and

pain medication, and most certainly not surgery. Her

continued symptoms show that this was in fact

insufficient. 
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The claimant treated with Dr. Phomakay

subsequently, who recommended pain management and

neurological evaluation, because of her continued

symptoms since her tendon rupture. There was no other

explanation for her symptoms, and a neurologist could

quickly identify the nature of her symptoms. Dr.

Phomakay stated, and the record supports, that the

claimant’s fall was a factor, and in fact the only

factor, in her current symptoms and need for treatment.

Thus, she is entitled to additional medical treatment in

the form of Dr. Phomakay’s limited treatment to date,

and in the form of a neurological evaluation. 

The respondent argues that the claimant had no

objective findings to support treatment by a

neurologist. The claimant does not have to present

objective findings to support an award of additional

medical treatment, and physicians must rely upon the

report of symptoms to address injuries. Objective

findings are not part of the test here, and even if they

were, the claimant had objective findings in the form of

a ruptured Achilles tendon, which remained symptomatic

for four years, including swelling, heat and pain. 

Dr. Phomakay stated that she could not perform
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any job requiring her to stand or walk, because of her

injury. The evidence is substantial that the claimant

was not able to work as a result of her injury and that

she is entitled to temporary total disability benefits.

Dr. Phomakay was emphatic that the claimant required

further evaluation and treatment, because her continued

symptoms were a sign that she sustained nerve damage as

a result of her trauma or traumatic arthritis. 

Dr. Phomakay was able to communicate directly

with the claimant, in her language, which none of her

other physicians could do. I credit his evaluation of

her reports of symptoms and history over any other. I

note that the claimant was deemed to have performed at

her functional capacity evaluation in May 2011 with less

than reliable effort. There is no evidence of whether

the claimant had an interpreter present, and whether

that interpreter was capable of clearly communicating

the instructions and expectations of the evaluator to

the claimant. Dr. Phomakay stated that this would be a

major concern for the report. 

Dr. Evans did not address the claimant’s

continued complaints and refused to see the claimant

after her release, in the apparent - and erroneous - 
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belief that once he gave the respondent the direction to

“close” her workers’ compensation file, she could get no

more treatment of her compensable injury. The claimant

had complaints consistent with her original complaints,

continued pain and limitations with standing and

walking, and both objective and subjective issues, which

support the conclusion that she was either prematurely

released and had not yet reached maximum medical

improvement or that she had re-entered a healing period. 

Because the claimant was in a healing period

and had not returned to work, she is entitled to

temporary total disability benefits. 

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


