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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G103997

GRAYLON COOPER, EMPLOYEE  CLAIMANT

UAMS, EMPLOYER RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED MAY 18, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KEITH WREN,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE CHARLES
McLEMORE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross appeals

from a decision of the Administrative Law Judge filed

November 5, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers Compensation
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Commission has jurisdiction of this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. That I recognize that Claimant’s 90 pages of
medical records were inadvertently attached
and made part of the transcript, not after the
Claimant’s 11 page index, but instead after
the Respondent’s two exhibits.

4. The claimant has failed to satisfy the burden
of proof to establish that he is in fact
permanently and totally disabled.

5. The claimant has in fact satisfied the burden
of proof to establish that he is entitled to a
23% wage loss disability and the applicable
attorney fees.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full
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Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part with and dissent in part from the

majority opinion. I concur with the award of 23% wage

loss disability benefits, but I dissent because I find

that the claimant has sustained much greater disability,

to the level of permanent total disability.

The claimant has a degree in pre-medical

school zoology, an associate’s degree in surgical

technology, and completed one year of medical school. He

had worked at Children’s Hospital as a surgical

technician for six or seven years. He left there due to

missing a great deal of work in the time leading up to

his mother’s death in 1996. He was able to obtain a job
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immediately - the next day - with UAMS, the respondent

employer, where he worked until the accident. As a

surgical technician, he prepared the surgery room and,

during surgery, he handed instruments to the surgeon,

and then after surgery, he packed the instruments to be

sent for cleaning and assisted in moving the patient to

a stretcher. He was on his feet for most of his work. He

lifted small instruments, pans of instruments weighing

thirty-five pounds, and patients of all weights. He had

the highest surgical technician position with UAMS, and

he trained other surgical technicians.

The claimant had high blood pressure before

his injury, for which he used medication. His high blood

pressure was mild before the accident but had worsened

with his pain.

The claimant sustained a compensable injury on

May 3, 2011, when he caught a 350-pound patient as she

fell off of an operating table. The claimant stopped

working that day. He was sent to physical therapy, which

was unsuccessful. He required anterior cervical

diskectomy and fusion at C5-6 and at C6-7, which was

performed by Dr. Mason on August 6, 2012. He stated that

surgery did not improve his pain and that nothing had
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changed. 

Dr. Mason released the claimant to work on

October 9, 2012, and stated that he would reach maximum

medical improvement six months after the surgery, which

would be February 2013. In that October 2012 note, Dr.

Mason assessed an 11% impairment rating, which the

respondents have paid. 

The claimant saw a neurologist, Dr. Boop, in

June 2013, with right neck and arm pain with weakness

and tingling, after an injury and cervical surgery. No

radiculopathy or myelopathy was noted. 

The claimant received a change-of-physician

order to Dr. Covey, who recommended that the claimant

should not work because of his injury. The claimant was

also evaluated by Dr. Collins, who issued a 25%

impairment rating. The claimant has submitted that

report for its bearing on his disability, but he does

not contend that his rating should be 25%.

Dr. Randolph performed a review of the

claimant’s records. He stated that he agreed with Dr.

Mason’s impairment rating of 11%, but he did not use the

same method to arrive at that number. He did not agree

with Dr. Collins’ 25% rating. 
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A vocational rehabilitation expert testified

that she had met with the claimant and prepared a

vocational rehabilitation report on June 24, 2015. She

noted that the report had a list of available jobs at

that time, that were reflective of his education, skill

set and work history. She stated that at the time, she

had no functional limitations for him, so those jobs

ranged from sedentary to medium work, without regard to

his physical abilities. At the conclusion of their

meeting, the claimant reported to her that he had

resigned himself to not being able to work.

The claimant attempted to undergo a functional

capacity evaluation twice, without success due to his

elevated blood pressure. On the second occasion, the

report noted that the claimant was not fully coherent

and had difficulty verbalizing. He successfully

completed the testing on July 31, 2015, with a reliable

effort. The test showed that he could lift up to 15

pounds occasionally. He was limited to only occasional

walking, climbing stairs, crouching, kneeling,

pushing/pulling and reaching overhead. He had

significant difficulty standing. He had decreased grip

strength, bilaterally. He could perform material
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handling, in the sedentary classification, but he

required multiple rest breaks to lay down. He could not

work at the sedentary level for an eight-hour work day.

In August 2015, the vocational specialist

contacted the claimant again, because he had indicated

an interest in returning to work. The conversation ended

without scheduling an appointment. She wrote a report

noted that the claimant had a strong educational and

work background, but that his functional abilities would

have to be identified before starting to identify

potential career opportunities. She wrote that “there

may be an issue with his medications possibly causing

him to not be fully coherent, as had been demonstrated

in the records and observed by his wife and me.” She

testified that she observed this in her phone call to

him in August 2015. She noted in that August 2015 phone,

the claimant told her he was interested in returning to

work. 

At the time of the hearing, he was still

seeing doctors and having procedures done. He had

significant pain. His pain elevated his blood pressure.

He had numbness in his fingertips and hand. Before the

surgery, his numbness was on the right, but currently,
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he had numbness in both hands. The claimant took

Clonidine and Atenolol for his blood pressure. For pain,

he used Lyrica and Fentanyl patches. Overheating caused

a problem with the patch, so he was required to maintain

a cool body temperature and to stay inside. He used

Celexa for anxiety and Nuvigill, which worked as an

antidepressant. He used Baclofen as a muscle relaxer, as

well as Nuvigill, Mobic and Meloxicam, which he thought

worked as muscle relaxants. He used Doxepin and

Nortriptyline at night to help him sleep, because his

nerve injury caused a burning sensation on his skin.

These prescription medications negatively affected his

ability to concentrate and negatively affected his sex

life.

The claimant no longer drove a vehicle. He had

driven three or four months prior to the hearing and had

received a ticket. He was no longer allowed to drive. He

could not do yard work or housework. He did not cook,

because his memory was poor, making him wary of leaving

something to burn on the stove. He stated that on two

occasions, he had stopped breathing and was taken to the

emergency room, which was frightening for his wife. He

was unable to do anything. The injury had taken a toll
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on him. 

The claimant’s wife also testified that the

claimant had to be taken to the emergency room by

ambulance twice, because the claimant was unresponsive.

His breathing was extremely shallow. She related this to

his pain medications. 

Since the injury, the claimant had traveled

once to Itta Bena, Mississippi, which was about three

and one-half hours one way. He had gone to a casino in

Louisiana once, where he played a slot machine for about

an hour. 

The claimant’s wife testified that the

claimant had been active prior to his injury, fishing,

and playing horseshoes. She stated that he no longer

does any of those activities, since his injury. 

Pursuant to Ark. Code Ann. § 11-9-522,

permanent disability compensation is paid where the

permanent disability effects of a work-related injury

incapacitates the worker from earning the wages which he

was receiving at the time of injury. In determining the

degree of permanent disability sustained by an injured

worker with an unscheduled injury, the Commission must

consider medical evidence demonstrating the degree to
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which the worker's anatomical disabilities impair his

earning capacity, as well as other factors such as the

worker's age, education, work experience, and other

matters which may reasonably be expected to affect the

worker's future earning capacity. Such other matters

include motivation, post-injury income, credibility,

demeanor, general health, interest in rehabilitation,

degree of pain. Glass v. Edens, 233 Ark. 786, 346 S.W.2d

685 (1961); City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d (1984); Curry v. Franklin Electric, 168,

798 S.W.2d 130 (1990). When it becomes evident that the

worker's underlying condition has become stable and that

no further treatment will improve the condition, the

disability is deemed to be permanent. 

If the employee is unable to earn any

meaningful wage in the same or other employment as a

result of the compensable injury, he is entitled to

compensation for permanent and total disability. Ark.

Code Ann. Sec. 11-9-519(e)(1); Minor v. Poinsett Lumber

& Manufacturing Co., 235 Ark. 195, 357 S.W.2d 504

(1962). Objective and measurable physical or mental

findings, which are necessary to support a determination

of “physical impairment” or anatomical disability, are
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not necessary to support a determination of wage loss

disability.  Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).

The claimant is of relatively young age, 49 at

the time of the hearing. As a healthy person, he would

have many years left in which to earn a wage. He also

has an excellent education and work history. 

However, as shown by the claimant’s functional

capacity evaluation, he cannot return to that

occupation. When considering the fact that the large

majority of his work was standing, alone, he cannot

return to the work he was trained to do. He would not be

able to sit and perform that work, nor would he be able

to stop his work - in the middle of preparing for or

participating in a surgery - to lay down to rest. He

could not lift the trays of instruments. He could not

assist in moving patients. His decreased grip strength

would interfere with his all his duties. Additionally,

his ability to consistently function mentally, due to a

lack of coherency and ability to effectively verbalize,

would eliminate him from performing in the surgical

technician position and from training others to perform

that work.
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The claimant is likewise proscribed from

obtaining work outside his training and experience. The

claimant cannot work an eight-hour shift. He could not

perform a sedentary job without breaks to lay down, not

just to rest but to lay down to rest, in the limited

amount of time allotted in the functional capacity

evaluation. He was unable to drive safely. His many

medications had a significant impact on his mental

abilities, and his daily pain exacerbated his high blood

pressure. 

The only activity he could perform

“constantly,” defined as 5.3 to 8 hours of a workday is

to sit, and even then it was noted that he required

multiple rest breaks to lay down and could not work a

full eight hour shift. He could not reach overhead with

the right arm at all. He could not walk, crouch, kneel,

climb stairs, push or pull a cart, reach immediately on

the right, reach over head on the left, or stand more

than 2.6 hours per work shift. The other activities

tested - balance, stoop, reach immediately on the left,

handling and fingering - could only be performed up to

5.2 hours of each day. There is no job that would allow

the claimant to sit, but not do anything, for eight
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hours or less. When considered with his mental

challenges due to his medications, the claimant is 100%

disabled.

Dr. Holland, the claimant’s family physician,

stated in January 2014 that it was “completely wrong” to

conclude that the claimant was choosing not to work. He

stated that the claimant always desired to work, but

that he cannot, due to his injuries and pain. His

injuries and symptoms were permanent, including his pain

and partial paralysis, caused significant functional

limitations, and his medications caused drowsiness and

difficulty concentrating. 

Also in January 2014, Dr. Covey, his pain

management physician, stated that due to the claimant’s

pain level, the claimant should not work. In February

2014, Dr. Covey stated that the claimant was in a

healing period and not at maximum medical improvement.

In December 2014, Dr. Covey stated that the claimant was

then at maximum medical improvement. He continued:

Mr. Cooper could foreseeably attempt to return
to some sort of employment but his prospects
are dim as he continued to complain of
significant pain and requires medications for
that pain that could certainly impair both his
physical and mental functioning.
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The opinions of these physicians support the

conclusions of the functional capacity evaluation and

the claimant’s testimony, and upon these factors, I must

conclude that he is permanently totally disabled,

because he is unable to earn a wage. If one did not find

that the claimant is permanently totally disabled, then

a rating of at least 85% would be appropriate, because

the claimant is only able to sit, and even then, he

could not do it for eight hours, even with breaks to lay

down, and he could not do it with coherent thinking.

This is similar to Whitlatch v. Southland Land

& Dev., 84 Ark. App. 399, 406, 141 S.W.3d 916 (2004), in

which the claimant’s limited education, heavy labor

employment skills, constant and regularly severe pain in

his lumbar spine, coupled with the side effects of his

necessary prescription narcotic pain medication, in

addition to his age and the opinions of his treating

physicians, showed that the claimant was clearly

permanently and totally incapacitated from earning

wages. The distinguishing factors are that the claimant

had better education and work history, but even so, he

is unable to use that education and history with his

pain, medication, and limitations. 
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I note that the majority, in affirming the

Administrative Law Judge, felt that the claimant’s

ability to ride in a car for 7 hours in one day, back

and forth to Mississippi and his ability on another

occasion to play a slot machine for an hour were

indicative that he retained 66% of his ability to earn a

wage. This is ridiculous. The claimant did not exceed

any of the abilities identified in the functional

capacity evaluation. The one thing the claimant could do

constantly is sit, which is all he did on the ride back

and forth from Mississippi, once. Playing a slot machine

requires a person to sit or stand, as desired, and to

push a button. To do this for an hour does not exceed

even the claimant’s severe limitations. If he could find

a job, pushing a button for one hour, at a pay rate

equivalent to his pre-injury wage, then we would not be

reviewing this claim now.

The claimant is permanently totally disabled.

For the foregoing reasons, I concur in part

with and dissent in part from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


