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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. F303084

CANDI CONNORS, EMPLOYEE  CLAIMANT

ARKANSAS STATE MILITARY DEPARTMENT, 
EMPLOYER RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED OCTOBER 24, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN R. McNEELY,
Attorney at Law, Jacksonville, Arkansas.

Respondents No. 1 represented by the HONORABLE CHARLES
McLEMORE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross appeals

from a decision of the Administrative Law Judge filed

February 3, 2016.
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The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on March 14, 2003, at which time
the claimant sustained a compensable
injury to the body as a whole at a
compensation rate of $184.00/154.00.
Medical expenses (four [4] back
surgeries), temporary total disability
benefits (until the end of the last
healing period on May 19, 2005), and an
impairment rating of fourteen percent
(14%) have been accepted. The Medical
Cost Containment Division approved a
change of physician to Dr. Chris Mocek.
The Respondents also offered her
treatment with Dr. Ackerman, but she
chose Dr. Garlapti. No AR-N was provided.
The claimant receives Social Security
Disability benefits and Medicare.

2. The claimant has proven by a preponderance of
the evidence that she is entitled to wage loss
disability in the amount of forty percent
(40%) based on her age, education, work
experience, fourteen percent (14%) impairment
and work restrictions, for a total of fifty-
four percent (54%). The injury is the major
cause of her disability.

3. Respondents are not liable for Dr. Garlapti’s
unauthorized medical expenses.

4. This claim has been controverted and the
claimant's counsel is entitled to the maximum
attorney's fees to be paid in accordance with
Ark. Code Ann. §11-9-715, §11-9-801, and WCC
Rule 10.  Pursuant to the Full Commission
decisions of Coleman v. Holiday Inn, (November
21,1990) (D708577), and Chamness v. Superior
Industries, (March 5, 1992) (E019760), the
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claimant's portion of the controverted
attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's
attorney.  As a reminder, Ark. Code Ann. §11-
9-715 was amended by Act 1281 of 2001,
limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

5. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion who found

that the claimant had proven by a preponderance of the

evidence that she was entitled to wage loss disability

in the amount of forty percent (40%) based on her age,

education, work experience, fourteen percent (14%)

impairment and work restrictions, for a total of fifty-

four (54%).  I find instead that the claimant has proven

by a preponderance of the evidence that she is entitled

to permanent total disability benefits. 

The claimant sustained a compensable back

injury on March 14, 2003 when she attempted to move a

bed to clean its base boards. The issues at the hearing
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was whether the claimant was entitled to permanent total

or partial disability benefits; additional medical

treatment; and attorney’s fees.  

The Claimant is Entitled to 

Permanent Total Disability Benefits

The parties stipulated that the employee-

employer relationship existed at all relevant times,

including March 14, 2003, at which time the claimant

sustained a compensable injury to the body as a whole at

a compensation rate of $184.00/154.00.

The claimant worked as a maid for the barracks

at Camp Robinson.  This position requires the claimant

to sweep, mop, dust, clean the kitchens and bathrooms,

and making beds.  The job involved walking, stooping,

bending, and carrying cleaning supplies.  On March 14,

2003 the claimant injured her back while moving a bed to

clean the base boards.

After her compensable back injury, the

claimant underwent a total of four surgeries.  The first

surgery was performed on May 13, 2003 by Dr. Bruffett to

repair a herniated disc at L5-S1.  The second surgery

was performed on November 18, 2004 for a recurrent

herniation.  The third surgery was performed to implant
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a spinal cord stimulator on January 9, 2007.  The

claimant’s final surgery was on April 8, 2008 to remove

the spinal cord stimulator.

The claimant is 35 years old with a high

school diploma.  She has had jobs previously as a

housekeeper, glass cutter, and a host/cashier.  Her

functional capacity evaluation (FCE) was completed on

June 2, 2005.  The results of the FCE indicated that the

claimant was able to perform sedentary work.  The

claimant has an impairment rating of fourteen percent

(14%).

The claimant is entitled to P&T benefits

pursuant to A.C.A. §11-9-519(c).  Section 519(c) states,

“In all other cases, permanent total disability shall be

determined in accordance with the facts.”  Despite the

results stated in the FCE, the facts of this claim

establish that the claimant is entitled to receive P&T

benefits.  

The claimant testified that she is not able to

work in any type of position.  When asked, “[i]s there

anything right now you think you could actually do for

40 hours a week?” the claimant responded, “[n]ot that I

can think of, sir.  I have trouble sitting down for too
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long without having –- move around.  I cannot stand up

longer than 20 minutes unless I have my walking cane

with me because my right leg likes to give out on me

from where the pinched nerve was.  So I’m pretty much

limited to what I can and cannot do.  But over the

years, I’ve, you know, I’ve pushed boundaries and I’ve

tried to see how far I can go and I just –- It’s

impossible.”

In addition to the claimant’s testimony, there

are other facts that support a determination that she is

permanently totally disabled.  First, according to the

most recent medical evidence, in the Commission’s record

dated February 20, 2014, the claimant is taking multiple

medications to control her pain. These medications are

Morphine taken four times per day; MS Contin; and

Tizanidine. Common side effects of these drugs include

sleepiness, dizziness, drowsiness, light headedness,

headaches, anxiety, memory problems, insomnia, weakness,

nervousness, and depression. Functioning under the

influence of these medications will certainly reduce the

claimant’s efficiency and productivity at work. 

Also, the claimant is in a high level of pain

as evidenced by the medications she is taking and her
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testimony.  The claimant’s pain alone limits her ability

to work.  The claimant testified regarding her pain:

... I stay in pain.  I’m in pain
24/7.  I go to sleep with pain.  I
wake up with pain.  I do take pain
medicine from Dr. Butch.  But it
helps to ease it up some.  It
doesn’t stop it, but it kind of
helps me tolerate it a little
better, but I still suffer from
chronic pain on a daily basis.

The claimant described that her activities are

limited by her pain as follows: 

I get up at 5:30 every morning.  I
turn my TV on and I sit there, and
then I wait till 6:30, wake my son
up.  I get him up where he can get
up and get dressed and everything. 
And I’m up with him until he gets,
you know, brushes his teeth and gets
dressed and gets his backpack and
everything.  Then, by the time he
does leave, I done been up for so
long that my back is killing me so
then I go and lay back down.  And
that’s pretty much what I do until
the pain kind of eases up and then I
try to get up.  But as for physical
things, I really don’t do too much
physical stuff.  I go to doctor’s
appointments and that’s about it.

...

I just –- just hang there and watch
TV, waiting for my son to come home. 
And when he gets home at 5:00, I
check and make sure he doesn’t have
homework.  If he doesn’t have
homework, if he’s wanting something
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to eat, you know, he’s at the age
now to where he can fix it his self
[sic].  My mother cooks dinner at
night for everybody.  But that’s
about it.  I just hang in the house
in my room just laying down trying
to relieve the pain.  I’m not a very
active person.  I don’t go outside. 
I don’t go for walks.  I leave my
house to go to the doctors and see
my psychiatrist and stuff, but
that’s it.

An additional fact to consider is the date the

FCE was conducted. The claimant’s FCE was performed in

2005.  Given the age of this evaluation I assess little

weight to this assessment and find the testimony of the

claimant regarding her limitations and abilities more

credible.  The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Weldon v. Pierce Brothers Construction Co., 54

Ark. App. 344, 925 S.W.2d 179 (1996).  The Commission is

never limited to medical evidence in arriving at its

decision.  Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983).  The Commission has the duty

of weighing the medical evidence as it does any other

evidence, and the resolution of any conflicting medical

evidence is a question of fact for the Commission to

resolve.  CDI Contractors v. McHale, 41 Ark. App. 57,
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848 S.W.2d 941 (1993).  It is well established that the

determination of the credibility and weight to be given

a witness’ testimony is within the sole province of the

Workers’ Compensation Commission; the Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief.  Wal-Mart Stores, Inc. v. Sands,

80 Ark. App. 51, 91 S.W.3d (2002).  The Commission has

the duty of weighing the medical evidence as it does any

other evidence, and its resolution of the medical

evidence has the force and effect of a jury verdict. 

Id.

Finally, when considering the totality of

claimant’s circumstances, her compensable injury has

essentially eliminated her ability to find suitable

employment. Prior to the work-related accident the

claimant suffered from agoraphobia.  When asked about

this condition, the claimant explained.  

Q.  Okay.  Now, going back to your
job there, the –- now, was [sic] you
around a lot of people? Did you have
a lot of contact with the public
working there?

A.  No, sir. No, sir.
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Q.  And you liked it that way back
then, too?

A.  Yes, sir.  Yes, sir.

Q.  And explain to the Judge, you
were really kind of agoraphobic, you
don’t like crowds.

A.  I have a fear of crowds.  I’m
really –- I’m not a peoples [sic]
person.  I don’t know how to
communicate with people.  So I would
wait for the military men and women
to leave their room before I would
go in and remove the dirty linen and
then go back and clean the room.  If
they showed back up, I would stop
doing what I was doing and I would
leave until they left the room
again, and then I would return.

Q.  All right.  So your agoraphobia,
not liking being around people ain’t
[sic] new.  That was back when you
was working, correct?

A.  Yes, sir.  Yes, sir.

The claimant had found a position cleaning

where her interactions with people was very limited

where she was able to work full-time despite having

agoraphobia.  However, after being injured the claimant

was no longer able to perform manual labor jobs as she

had done in the past.  

The claimant’s past jobs were all manual labor

positions with the exception to her position as a host
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for Dixie Café.  In that position, the claimant

explained, “I was a host.  Yeah.  But I wasn’t the only

one there.  I kind of skidded by there.  The lady that

worked with me, she did most of the talking.”  Further,

the vocational rehabilitation consultant, Heather

Taylor, stated in the Analysis of Work

History/Transferable Skill section of her report

completed on January 20, 2015:

A transferable skill is any skill
one has acquired from previous work
history, educational background, or
life experiences that can be
utilized in performing a different
job in the future.

Ms. Connors has been out of the
workforce since 2003, so she has not
acquired any new skills or
reinforced existing job skills.  She
has performed only unskilled and
semi-skilled jobs; consequently she
does not have any noteworthy
transferable skills.

The positions listed in Ms. Taylor’s recent

job openings all required the claimant to interact with

people on a consistent or frequent basis.  For the

claimant these jobs are not appropriate.  Therefore, for

the aforementioned reasons, I would award the permanent

total disability benefits.  

For the foregoing reasons, I must dissent from
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the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


