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OPINION AND ORDER

The claimant appeals an administrative law judge

opinion filed August 31, 2015, finding that the claimant

failed to prove by a preponderance of the evidence that he

sustained a compensable back injury, and he failed to give

timely notice of that injury to the respondents pursuant to

the provisions of Ark. Code Ann. §11-9-701.  The
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administrative law judge’s finding that the claimant is

entitled to additional medical treatment for his compensable

neck injury is not appealed by any party to this claim. 

A carefully conducted de novo review of this claim

in its entirety reveals that the findings of the

administrative law judge with regard to the claimant’s

alleged back injury and untimely notice are correct are

hereby affirmed.

The parties stipulated that the claimant sustained

compensable neck and knee injuries on February 9, 2012, when

he rammed a pole with a forklift that he was driving. 

Medical expenses, along with temporary total disability

benefits were paid pursuant to these injuries until the

claimant reached the end of his healing periods, which were

October 13, 2012, for his knee and December 19, 2012, for

his neck.  Subsequently, the claimant was assessed with

eleven percent (11%) permanent physical impairment to the

body as a whole for his neck injury and two percent (2%) for

his scheduled knee injury.  The respondents accepted these

ratings.  In addition, on March 12, 2014, the Medical Cost

Containment Division of the Workers’ Compensation Commission

approved a one-time-change-of-physician from Dr. Eric Gordon

to Dr. Vestal Smith. 
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At the hearing before the commission on June 4,

2015, the claimant testified that he was 53 years old with a

ninth grade education.  The claimant further testified that

he began working for the respondent-employer in 2011 driving

a forklift.

According to the claimant, on February 9, 2012, he

was driving his forklift at “a high rate of speed” and he

hit a pole which he did not see due to an obstructed view. 

The claimant stated that he was “looking back” when he hit

the pole.  The claimant described what happened next as

follows:

My whole body - - my whole body went up
into the top of the forklift and my head
right here hit that top rail at the top,
pretty well knocked me pretty well
smooth out and knocked a hole in my
head. My knee on the gear - - on the
gear shifts it tore my knee - - it just
tore my knee up, and I - - the forklift,
it had like went up in there and it back
jackknifed my whole body in the top of
it. And my knees and stuff hit these
iron gears and stuff and it tore my knee
up, and I fell backwards like this
(indicating) and hit the back of that
iron pole on the back of the lift and
just fell off - - fell off backwards of
the lift on the concrete floor, and
busted, you know, the back of my head,
and I was out. I was gone. And my
friend, he heard the - - he heard the
impact and he was - - had closed the
door and coming in, he came in, and I
was laid out on the floor. He had a
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picture of - - they had a picture of me.
I was just - - I was out cold.

The claimant testified that he was taken to the

Helena Regional Hospital following this incident.  Helena

Regional Hospital emergency room records dated February 9,

2012, confirm that the claimant presented by ambulance with

“[s]ymptoms located in the head.”  In the Brief Assessment

portion of an INITIAL ASSESSMENT FORM of the claimant’s

intake records, Sue Watson, NSW, stated as follows: “He

reports that he was driving a ‘fork lift’ and hit a pole and

fell off hitting his head, he c/o both arms feeling tingly. 

He has a puncture wound to the front of his head, bleeding

controlled. This happened around 4 pm today.”  Physician

documentation indicted that the claimant presented with pain

located in his head, left upper arm, left shoulder, left

elbow, left forearm, left wrist, right shoulder, right upper

arm, right elbow, right forearm, and right wrist.  It was

further noted that the claimant presented with a puncture

wound in his head “from an unknown object.”  A physical

examination of the claimant revealed a puncture-type

laceration wound mid-line of the claimant’s anterior scalp. 

Otherwise, an examination of the claimant’s cervical spine

showed no tenderness to palpation, no significant
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musculature spasm or paracervical tenderness, and full range

of motion without pain.  The claimant’s

“Musculoskeletal/Extremity” examination showed no

significant trauma injuries or tenderness and full range of

motion of all joints.  In addition, the claimant was found

to be neurologically intact, but painful bilateral arm

movements were noted.  The claimant was discharged home with

the following diagnoses:

1. Contusion, [h]ead.
2. [S]mall laceration top of head
3. [A]cute cervical strain
4. [L]eft shoulder contusion bilateral
arm pain.

The claimant was next seen for medical treatment

on February 10, 2012, by APN Dana Reed at the Bell Clinic. 

Clinic records from that date reflect that the claimant

reported having had an “[a]ccident on fork lift - thrown

from lift - hit head fell back off & jammed [left] knee,

hurt shoulders, both arms feel like ‘pins & needles’.”  This

reports further reflects that the claimant denied a loss of

consciousness or headaches as a result of this incident.  In

addition, the claimant reported bilateral trapezius pain;

numbness in both arms, and; bilateral upper extremities

weakness.  Nurse Reed noted palpable spasms in the

claimant’s cervical spine.
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With regard to the claimant’s left knee, Nurse

Reed noted knee pain, swelling, and decreased range of

motion.  However, the claimant’s left knee joint appeared to

be stable upon physical examination. 

In a follow-up clinic note dated February 13,

2012, Nurse Reed noted that a CT scan of the claimant’s

cervical spine taken on February 9, 2012, showed foraminal

narrowing at C3-4 and spinal canal narrowing at C4-5.  Nurse

Reed recommended that the claimant undergo an MRI study of

his cervical spine.  

In a follow-up clinic report dated February 28,

2012, Nurse Reed noted that the claimant reported that his

left leg and knee had been swollen the previous week and

“gives out.”  In addition, the claimant reported that “2-3

toes” of his left foot were numb; his shoulders felt stiff

and sore like he had “been beat”; he was experiencing

numbness and tingling in his arm; his pain was preventing

him from sleeping, and; “leaning back causes numbness.” 

Nurse Reed’s physical examination of the claimant revealed

improved range of motion of the claimant’s neck, increased

pain in the claimant’s cervical spine, and improvement in

the claimant’s upper extremity numbness.  The claimant

continued to complain of numbness in his arms and
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generalized soreness in his muscles.  It was noted that the

claimant presented to the clinic that day using a cane.  

According to the claimant, the Bell Clinic “sent”

him to his primary care physician, Dr. Trent Pierce with the

Family Practice Center in West Memphis for an evaluation. 

Dictation from Dr. Pierce dated March 7, 2012, states, in

relevant part, as follows:

This individual was injured on the job
on 2/9/12. He is a forklift operator.
Forklift moving at relatively high speed
hit an iron pole. Patient was thrown
from the forklift sustaining contusion
to head, neck, shoulders and legs.
Patient was seen in the ER at Helena
Regional Hospital. X-rays of the
shoulders were reported as normal. CT of
the head was reported as normal. Patient
also had CT of the cervical spine that
showed degenerative disc disease at C3-
C4, C4-C5 with associated right exit
foraminal narrowing at C3-C4 and mild
spinal narrowing at C4-C5. No bony acute
abnormalities were noted. After the ER
evaluation, the patient was seen in Dr.
Bell’s office on three different
occasions by a nurse practitioner. He
appears to have been seen on 2/10/12,
2/13/12 and 2/28/12. Patient had
complaints at the time of those visits
as shown on those records. Patient was
treated with medications as shown on
those records....At this time, the
patient complains of some headache, some
neck discomfort, complains of some right
and left shoulder discomfort worse on
the right than on the left, complains of
some discomfort and pain involving the
right forearm perhaps in the right upper
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arm. There is no true radiculopathy into
the arm. There is no numbness, tingling.
There perhaps is some reduction in
muscle strength. Patient also complains
of bilateral knee pain worse on the left
than on the right. Patient has
difficulty moving the knee. Patient is
having to use a cane. Patient was
released back to work and is unable to
work. Exam on this date shows cranial
nerves 2 through 12 intact, good
flexion[,] extension and rotational
motion of neck. Good rotational movement
of the left shoulder and limited
rotational movement of the right
shoulder. Muscle strength in the right
upper extremity seems to be reduced
compared to the left although there is
no overt neurologic deficit. Examination
of the knees shows effusion involving
the left knee with inability to fully

 extend or flex the knee.

Dr. Pierce concluded his report by referring the

claimant for evaluations by both an orthopaedist and

neurosurgeon.  On a Form AR-3 dated March 13, 2012, Dr.

Pierce indicated that the claimant had sustained a neck

injury and knee injury as a result of his industrial

accident, from which he sustained no permanent impairment.

On March 13, 2012, the claimant was evaluated at

Arkansas Specialty Orthopaedics by Dr. Brent Sprinkle.  The

history provided to Dr. Sprinkle by the claimant reflects

that he presented complaining of neck pain, some left

anterior knee/leg pain, numbness, and right arm pain.  In
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addition, Dr. Sprinkle noted, “He felt (sic) a forklift into

a pole and fell on his back.”  Dr. Sprinkle’s examination of

the claimant included an examination of the claimant’s

lumbar spine.  Dr. Sprinkle reported decreased range of

motion in all planes, with no significant mal-alignment or

instability seen in the claimant’s lumbar spine.  In

addition, Dr. Sprinkle noted that there were bilateral

lumbar paraspinal trigger points, but no significant spinous

process or greater tronchanter tenderness.  Dr. Sprinkle

assessed the claimant with cervical degenerative disc

disease and cervical myofascial pain for which he conducted

an EMG study and ordered an MRI of the claimant’s cervical

spine.  In the meantime, Dr. Sprinkle assigned the claimant

with the following work restrictions: “Patient permitted

activity is lifting 20 pound maximum, with frequently

carrying objects up to 10 pounds. Walking or standing to

significant degree, or sitting with pushing and pulling

arm/leg controls.”

The claimant’s subsequent EMG study showed normal

findings.  The claimant’s cervical MRI study, however,

revealed a herniated disc at C3-4.  While no significant

herniation was seen at C5-6, there was evidence of canal

stenosis and associated myelomalacia at this level, the
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etiology of which Dr. Sprinkle stated was difficult to

determine. 

The claimant underwent a functional capacity

evaluation on December 13, 2012, per referral by Dr. Wayne

Bruffett of Arkansas Specialty Orthopaedics.  A report of

that study showed that the claimant was able to work in the

medium classification of work categories as defined by the

U.S. Department of Labor, with a lifting restriction of

sixty (60) pounds.  

A follow-up clinic note from Dr. Eric Gordon of

Arkansas Specialty Orthopaedics dated October 23, 2012,

reflects that the claimant underwent arthroscopic partial

medial meniscectomy surgery on his left knee sometime in

July or August of 2012.  Dr. Gordon opined that the claimant

had reached maximum medical improvement for his compensable

left knee injury as of October 23, 2012; he assigned the

claimant two percent (2%) permanent physical impairment for

his left knee injury, and; and returned the claimant to

full, unrestricted work duty. 

In a follow-up clinic report dated December 19,

2012, Dr. Bruffett noted that the claimant was “11 weeks

status post 2-level anterior cervical decompression and

fusion” to which he added, “I think he is doing reasonably
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well.”  Dr. Bruffett stated that the claimant had completed

his physical therapy associated with that procedure, but

that “this seems to have exacerbated things a bit.”  Dr.

Bruffet concluded his report as follows:

PLAN: I think Mr. Calhoun has reached
the point of maximum medical
improvement. He has obtained a
functional capacity evaluation, which
indicates that he gave full effort. He
is able to do medium classification
work.  The problem is he has maybe an
eighth-grade education.  I do not know
if he is going to be able to find a job
within a medium classification. He may apply for
disability.  

In conclusion, Dr. Bruffett assigned the claimant

eleven percent (11%) permanent physical impairment to the

body as a whole for his compensable neck injury and released

the claimant to work pursuant to the restrictions outlined

in his recent functional capacity evaluation. 

On April 1, 2013, the claimant presented to Dr.

David Webber with the Webber Family Practice clinic with

complaints of neck and shoulder pain and numbness, lower

back pain, and a headache.  The record shows that the

claimant continued to follow-up at the Webber Family

Practice clinic through January of 2014 with similar
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complaints.1

In the history portion of a report generated by

Dr. Vestal Smith with Arkansas Rehabilitation Assoc. dated

April 2, 2014, the doctor stated as follows:

HISTORY OF PRESENT ILLNESS: Mr. Calhoun
is a 52 year old African American male
who was injured on the job on 2/9/12. He
was driving a forklift and hit pole. He
struck his head and injured his left
knee at the time. He did not lose
consciousness. CT scan of the head that
was done shortly after his injury was
unremarkable. MRI of the cervical spine
ultimately did reveal some evidence of
herniated disc and apparently a little
bit of cord impingement. He ultimately
underwent anterior cervical
decompression and fusion by Dr. Wayne
Bruffet in October 2012. Prior to this
he did undergo surgery on the left knee
for a torn meniscus. He received a
rating from Dr. Bruffett on his cervical
spine and a rating from Dr. Gordon on
his left knee. He has not worked since
the injury. He had a functional capacity
evaluation which outlined medium duty
type work. Dr. Bruffett obviously felt
like he was not able to go back to his
previous job. At this point he complains
of a little bit of tingling in his hands
and occasionally in his feet. He
continues taking Hydrocodone 7.5/325
three times a day. He uses a little bit
of Flexeril. He has tried Gabapentin and
Soma in the past. He does not ever

1 Although clinic notes from the Webber Family Practice
clinic are hand-written and difficult to decipher, it appears
that he presented there on April 1, May 8, July 3, and August
18th or 28th of 2013, then again on January 31, 2014.
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remember taking Lyrica. He denies any
problems with his bowel or bladder at
this point. He does not use any
assistive device to ambulate. He does
not require any assistance with ADL’s.
He reports that his main problem is pain
and the sensations in his hands at this
point. He does report some pain in his
low back and occasionally into the
proximal right lower extremity. He is
referred to me today for evaluation.

Upon physical examination of the claimant, Dr.

Smith noted decreased range of motion of the claimant’s

cervical spine, which he stated was not surprising following

a fusion; no cyanosis, clubbing or edema in his lower

extremities; normal strength in his upper and lower

extremities upon manual motor testing; no obvious atrophy in

the upper extremities; no fasculations noted in the upper

extremities; no abnormal tone in the upper or lower

extremities, and; no clonus at the ankles.  Dr. Smith noted

“some slight decreased sensation in the fingers bilaterally

to light touch” which he added was “somewhat difficult to

test.”  Dr. Smith’s impression of the claimant’s condition

was as follows:

IMPRESSION: This is a 52 year old male
with a history of an on the job injury
in February 2012. He ultimately
underwent repair of meniscus in the left
knee and anterior cervical decompression
and fusion with Dr. Wayne Bruffett in
October 2012. He continues to have
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difficulty with pain, which is not
surprising. He appears to be stable
neurologically. He has previously
received impairment ratings on the
cervical spine and the knee by Dr.
Bruffett and Dr. Gordon, respectively.

Dr. Smith outlined his plan for the claimant’s

continued treatment to include starting the claimant on

Lyrica in order to address the reported dysethesias in his

hands and to decrease his general level of pain.  Dr. Smith

did not feel the claimant needed any therapy at that point,

and he deferred to Dr. Bruffett and Dr. Gordon’s opinions

regarding permanent physical impairment.  In addition, Dr.

Smith noted that they discussed vocational rehabilitation

and “trying to get back to some type of employment, as

well.”  With regard to the claimant’s back complaints,

however, Dr. Smith stated as follows:

He had multiple questions regarding his
low back but from the records I have
reviewed, I did not see any mention of
low back pain. He believes that records
exist documenting his complaints of low
back pain and he is going to try to
obtain these. I explained to him that at
this point I would not be able to
connect the low back to his original
injury based on the records I have.

A lumbar MRI conducted on April 9, 2014, revealed

disc dessication and disc bulging from L3-L4 through L5-S1.

There was no evidence of spinal cord stenosis identified
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from this study, and vertebral body heights, disc spaces,

and alignments were well-maintained.  There were no

significant marrow signal abnormalities appreciated, the

conus was normal in appearance and position terminating at

the L1 level; paraspinal soft tissues were within normal

limits, and; the intra-abdominal contents were unremarkable. 

The only possible abnormality seen on this study was “mild

straightening of the normal lordotic curvature” which was

said to be likely related to either “patient positioning or

muscle spasm.”  The IMPRESSION from that study was as

follows:

1. Disk desiccation and disc bulge from
L3-4 through L5-S1 along with ligamentum
flavum and facet hypertrophy results in
moderate to severe left neural foraminal
stenosis.

2. Level by level details as above.

In a follow-up report dated May 5, 2012, Dr. Smith

noted that the claimant’s MRI study revealed evidence of

“osteophyte complex at the C3-4 level with pressure on the

anterior cord and some changes to that level.”  Dr. Smith

added that there was also some impingement seen at the C4-5

level with changes in the cord.

On June 17, 2014, Dr. Webber checked “yes” to pre-

prepared questions sent to him by an unnamed source.  Dr.
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Webber’s responses indicated that he agreed that the

claimant sustained both “an objective” cervical and lumbar

injury as a result of his work accident of February 9, 2012,

and that he had reached maximum medical improvement for each

of these injuries.  Furthermore, Dr. Webber recommended

continued treatment via pain management, and he restricted

the claimant from prolonged lifting, bending, climbing, and

standing.

In a clinic note dated October 15, 2014, Dr. Smith

opined that the claimant should be re-evaluated by an

orthopedist for his cervical condition due to changes

reflected on his recent MRI study, and he stated as follows:

“I do not feel that his low back pain is related to his

original injury and it is my opinion that this is the case

to a reasonable degree of medical certainty.”

Pursuant to a Case Review report dated November 3,

2014, Dr. Bruffett agreed that the claimant’s cervical

condition should be re-evaluated.  A CT with myelogram of

the claimant’s cervical spine was conducted on December 8,

2014.  In a clinic report dated December 15, 2014, Dr.

Bruffett stated that the he had reviewed the claimant’s

myelogram and post-CT meylogram, as well as the report of

that study.  Dr. Bruffett stated, “I think what was apparent
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on his MRI scan was some ossification of the posterior

longitudinal ligament behind the C4 vertebral body. I think

this is stable. There is some stenosis here, but I do not

see any frank cord compression, and his surgical levels are

well healed, and the disc space areas are well

decompressed.”  In conclusion, Dr. Bruffett opined that no

further surgery was indicated for the claimant’s cervical

spine and that he should expect to have “some chronic pain.” 

The claimant testified that he experienced low

back and right leg pain while he treated with APN Reed. 

With regard to the symptoms and complaints listed in Dr.

Sprinkle’s March 13, 2012, clinic report, which we note did

not include low back complaints, the claimant testified his

friend “Adria” filled out his medical forms for him that

day.  Further, the claimant testified that he was

experiencing back pain in October of 2012, when he was

released for his knee injury.  According to the claimant, he

was having “numbness and pain” in his lower back and pain

down his leg with “tingling and stuff.”  In addition, the

claimant stated that he was having numbness in about “two to

three toes.”  The claimant stated that he reported these

symptoms to his nurse case manager, “Debra.”  “I complained

to her all the time about it,” the claimant stated.  The
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claimant further alleged that he “told the doctors about

it.”

The claimant testified that he told Dr. Webber on

April 1, 2013, that he was experiencing low back pain, for

which he never received treatment.  According to the

claimant, his back pain had not changed from when he told

Dr. Sprinkle about it in March, 2012, up until he reported

it to Dr. Smith in April, 2014.  “I had the numbness and

tingling, the same things” the claimant said.  The claimant

further testified that in November of 2012, he was

experiencing “[p]ain, tingling going down my arms an

shoulders and my lower back killing me and numbness.”  The

claimant agreed that he reported back pain to Dr. Webber in

August of 2012, and again in January of 2014, and he denied

having had back pain or treatment for back pain prior to his

2012 compensable injury.  The claimant stated that upon

presenting to Dr. Smith in April of 2014, he informed the

doctor that his back was “killing” him and that he had “two

or three toes” on his right foot that were numb.  The

claimant testified that his back symptoms started at the

time of his industrial accident, and that afterwards, he

“had them all the time.”

The claimant blamed the fact that the forms filled
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out contemporaneously with his injury failed to list low

back symptoms on the fact that others were filling out those

forms for him.  “Most of the forms, like my friend, Adria

Wilson, I mean, she did them for me, and she was asking me

questions, and things, but it’s overlooked,” the claimant

explained.

With regard to current physical restrictions due

to his alleged low back injury, the claimant stated, “I

can’t pick up like I used to. I can’t bend like I used to. I

can’t stand like I used to.  And all of it, when I - - for

periods of times, picking up weight and stuff, I’m not - -

it’s not the same anymore.” 

Pursuant to questioning by the court, the claimant

confirmed that he began receiving Social Security Disability

benefits sometime in April or May of 2014.  Further, the

claimant admitted that surveillance video of him shows him

picking up plywood and moving around unencumbered by any

observable disability.

Moreover, the claimant admitted that he had

testified in deposition that he sustained an injury to his

back while employed by Helena Chemical several years prior

to the February 2012 forklift incident; that this prior

injury required specialty treatment, and; he was off work
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approximately one year pursuant that prior injury.  Although

the claimant could not recall the exact time period during

which this event occurred, he thought it was sometime in the

early “80's”.  In addition, the claimant admitted that he

suffered occasional symptoms following that prior injury up

to the time of his February 2012 injury, and that he did not

work a “real job” from that time forward until March 2011

when he began working for the respondent-employer as a night

watchman.  The claimant stated that he did a lot of

“handyman” type work during the approximately thirty year

span of time from his back injury in the “80's” until his

industrial accident of 2012, to include washing cars. 

The claimant agreed that he sought continuing

medical treatment with family physician, Dr. Webber, for

symptoms he attributed to his compensable injury after his

release by Drs. Bruffett and Gordon.  The claimant further

agreed that he was taking only over the counter medications

at the time of his February 13, 2013, deposition which he

occasionally supplemented with pain medications which he got

from his sisters.  The claimant further agreed that upon his

application for Social Security Disability benefits, he

listed his neck and knee as his disabling conditions, but

not his back.  When asked if he remembered when questioned
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during deposition as to where he was experiencing pain, he

responded “my neck, my knee bothers me all the time” with no

mention of back symptoms, the claimant stated, “I can’t

remember exactly what I said on that deposition.” 

The claimant denied knowing that, in contradiction

to the his own testimony, his nurse case manager, Debra

Wilson, denied in proffered testimony that the claimant

complained to her of back problems.  In fact, Ms. Wilson

stated that, according to her records, the first documented

report she had of the claimant’s low back complaints was “at

the appointment with Dr. Smith in May of 2014.” 

Furthermore, notwithstanding that the claimant testified

that he informed both Dr. Bruffett and Dr. Gordon of his low

back complaints, the claimant could offer no explanation as

to why back complaints were not mentioned in either doctor’s

medical records.  With regard to his friend having filled

out his medical information, the claimant admitted that he

discussed with her what to report.  In addition, the

claimant agreed that the Form AR-N he signed on February 12,

2012, which is included in the record, lists injuries to his

“head (forehead), shoulder & neck area, knee,” with no

mention of injury to his lower back.

Upon further questioning by the court, the
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claimant confirmed that he sustained a knee injury in the

“90's” that required “laser” surgery in order to remove

“little chip spurs.”  

Adria Wilson, testified before the commission at

the hearing in June of 2015.  Ms. Wilson stated that she is

a “paralegal, slash, personal assistant, slash, financial

advisor” for a small law firm in West Helena.  Ms. Wilson

admitted that she accompanied the claimant to his

appointment with Dr. Pierce on March 13, 2013, and that she

assisted the claimant in filling out medical information at

that appointment.  According to Ms. Wilson, although she

failed to list the claimant’s low back as an injured area,

she put that the claimant “fell on back” “Because I wanted

them to know that his initial injury, when he fell on his

back, he hurt his head, his neck, his right arm and his

knee.  I thought that it would include the back since he

fell on his back.”  When asked by claimant’s counsel, “Was

that specific complaint made in your presence by Will to any

doctor or medical care provider there?”, respondents’

counsel objected on grounds that this was not an admission

or an exception to the hearsay rule; rather, being offered

by the same party as opposed to a party opponent, this

testimony was “just bolstering the testimony of the claimant
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for his own purposes.”  We note that the administrative law

judge sustained this objection and instructed claimant’s

counsel to either rephrase the question or “move on.”   

During cross-examination, Ms. Wilson admitted that

she had lived with the claimant up until the first part of

2014.  According to her testimony, however, Ms. Wilson

stated that she only lived with the claimant for “a few

months.”  In addition, Ms. Wilson testified that she and the

claimant have a son together and he visits his father “quite

often.”  Ms. Wilson stated that she has personally observed

the claimant displaying signs of back pain.

Last to testify at the June 2015 hearing was Tammy

Wortham.  According to Ms. Wortham, she conducted

surveillance of the claimant on multiple occasions from

March through September of 2013.  The record shows that Ms.

Wortham actually conducted surveillance through March 1,

2014.  We note that the record contains detailed reports of

Ms. Wortham’s surveillance, still photographs of the

claimant engaged in various activities, and five CD’s

documenting Ms. Wortham’s surveillance.  Ms. Wortham

testified that she never observed the claimant using a cane

or having difficulty walking, bending, stooping, standing,

or picking up any items.  In addition, Ms. Wortham verified
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the authenticity of photographs in the record showing the

claimant carrying a tire and tire rim, and one of him

standing.  Ms. Wortham agreed that she never observed the

claimant showing any difficulty with any activity in that

time during which he was being surveilled.

Ark. Code. Ann. § 11-9-102(4)(A)(i)(Supp. 2009)
defines a compensable injury as:

[a]n accidental injury causing internal
or external physical harm to the body...
arising out of and in the course of
employment and which requires medical
services for results in disability or
death. An injury is “accidental” only if
it is caused by a specific incident and
is identifiable by time and place of
occurrence[.]

A compensable injury must be established by

medical evidence supported by objective findings. Ark. Code.

Ann. § 11-9-102(4)(D). “Objective findings” are those

findings which cannot come under the voluntary control of

the claimant. Ark. Code. Ann. § 11-9-102(16).  Compensation

must be denied if the claimant fails to prove any one of

these requirements.  Mikel v. Engineering Specialty

Products, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

It is undisputed that the claimant sustained

injuries to his neck and knee as a result of an industrial

accident in February of 2012.  The evidence clearly
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demonstrates that the respondents provided the claimant with

timely, appropriate, and reasonably necessary medical

treatment for these injuries, to include emergency medical

treatment the day of the accident.  In addition, the

claimant was seen and treated for his injuries by family

practitioners - APN Reed, Dr. Pierce, and Dr. Webber - and

by three orthopedic surgeons and one pain management

specialist: namely Dr. Sprinkle, Dr. Gordon, Dr. Bruffett,

and Dr. Smith.2

The record shows that the claimant was released by

Dr. Gordon for his compensable knee injury on October 13,

2012, and by Dr. Bruffett for his neck injury on December

19, 2012, and was assigned permanent physical impairment

ratings by each which the respondents accepted.  Yet, while

certain records during this period of treatment may

reference back pain, the claimant failed to indicate or

report that he had sustained a low back injury as a result

of his February 2012 industrial injury until April of 2014

when, according to Dr. Smith, “[h]e had multiple questions

regarding his low back.”  Dr. Smith added, however, that

from the records he had reviewed, he saw no mention of low

2 We note that each of these specialty physicians were
authorized treating physicians. 
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back pain.  It was at that point Dr. Smith explained to the

claimant that he was unable to connect the claimant’s low

back complaints to his original injury “based on the records

I have.”  

Aside from having failed to report a low back

injury to his treating physicians and other medical

personnel providing treatment to the claimant, the claimant

also failed to report to his employer that he had sustained

a low back injury, he failed to list a low back injury on

his AR-N form, and he failed to call a credible witness to

confirm a history of back injury pursuant to his 2012 work-

related accident.  While we note that the claimant called

Ms. Wilson to testify on his behalf concerning his alleged

back injury, we find that her close familial relationship to

the claimant (they share a son and have lived together in

the past) suggests bias on her part, and her testimony

appears to be skewed in an obvious attempt to reflect that

the claimant intended to report a back injury at the time of

his accident, when he, in fact, failed to do so. (Emphasis

added).  It is well-established that a witness’s close

familial relationship to a party has been held to

demonstrate a sufficient possibility of bias so as to treat

the witness’s testimony as disputed, see Sykes v. Carmack,
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211 Ark. 828, 202 S.W.2d 761 (1947), and the testimony of an

interested party is taken as disputed as a matter of law

whether offered on his own behalf or on the behalf of

another interested party.  Knoles v. Salazar, 298 Ark. 281,

766 S.W.2d 613 (1989).  Frankly, because of Ms. Wilson’s

close familial relationship with the claimant (they have a

son together), and her transparent effort to back-track and

claim that she assumed she was reporting a back injury on

the claimant’s behalf when she helped him fill out paperwork

regarding his injury, when she, in fact, did not list a low

back injury among his reported injuries, we find that Ms.

Wilson’s testimony lacks credibility and we assign it no

probative value.  

Moreover, we find that the claimant’s testimony is

unreliable based primarily upon the fact that he initially

denied at the hearing before the Commission that he had

experienced back pain or treatment for back pain prior to

his 2012 compensable injury, when the record clearly reveals

that he sustained a back injury in the “80's” that required

medical treatment and kept him off of work for at least one

year, and which continued to cause him occasional back pain

throughout the following three decades.  We note that there

were other inconsistencies and contradictions in the
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claimant’s testimony, as previously mentioned. 

Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within the

exclusive province of the Commission.  Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007).  When

there are contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence and

to determine the true facts.  Cedar Chem. Co. v. Knight, 99

Ark. App. 162, 258 S.W.3d 394 (2007).  Based upon

inconsistencies in the claimant’s testimony, we find that he

is not a credible witness. 

Turning, then, to the credible evidence of record,

the preponderance of the evidence shows that the claimant

failed to report an alleged low back injury attributable to

his March 2012 accident to anyone, including his treating

physicians, until April of 2014; the claimant failed to list

a back injury on any documentation associated with his

injury, including medical reports and his AR-N form; the

claimant failed to call a credible witness to support his

contention of a back injury contemporaneous with his other

injuries, and; the record is devoid of evidence to show that

the claimant reported his prior back injury to any of his

medical providers at any time throughout his treatment until
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April of 2014, whether that provider was an authorized

treating physician or not.  Moreover, while Dr. Webber

indicated in a pre-prepared questionnaire that the

claimant’s low back problems were attributable to his

February 2012 accident, we note that he did so without

knowledge of the claimant’s prior back injury, and he based

his opinion on the claimant’s subjective complaints.  Dr.

Smith, on the other hand, opined within a reasonable degree

of medical certainty that the claimant’s low back pain was

unrelated to his February 2012 injury.  Likewise, although

Dr. Sprinkle performed a lumbar examination on March 13,

2012, he failed to diagnose the claimant with any lumbar

injury, nor did he indicate that the claimant’s lumbar spine

warranted further investigation.  Furthermore, the claimant

presented no objective evidence of an acute injury to his

low back.  Rather, the claimant’s objective diagnostic

studies, to include his lumbar MRI conducted on April 9,

2014, have consistently shown changes in the claimant’s

lumbar spine attributable to the natural process of

degeneration as opposed to an acute event.  Moreover,

according to the surveillance conducted by Ms. Wortham,

which we find credible, the claimant’s activities have not

been appreciably diminished as a result of any subjective
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complaints he currently has regarding his lumbar spine.

The Commission has the authority to resolve

conflicting evidence and this extends to medical testimony. 

Foxx v. American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996). The Commission has the duty of weighing the medical

evidence as it does any other evidence, and the resolution

of any conflicting medical evidence is a question of fact

for the Commission to resolve. Emerson Electric v. Gaston,

75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI Contractors

McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain v.

Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).

Because the preponderance of the evidence supports

Dr. Smith’s opinion, we assign it more probative value than

the opinion of Dr. Webber concerning the claimant’s alleged

low back injury.  Moreover, we find that the preponderance

of the evidence, particularly the objective medical

evidence, fails to support a finding that the claimant

suffers from a low back “injury” at all.  Rather, the

objective medical evidence in this claim demonstrates that

the claimant suffers from, at most, symptoms associated with

degenerative disc disease in his lumbar spine.  And,

although not binding on the Commission, we note that the

claimant clearly failed to attribute his alleged disability
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to any low back problems, conditions, or injury when

applying for Social Security Disability benefits, which

further supports a finding that his testimony in this matter

is unreliable.

Based upon the above and foregoing, we find that

the claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable low back injury as

a result of his industrial accident of February, 2012.  

Based on the above and foregoing, we find that the

claimant has failed to prove that he sustained a compensable

low back injury on February 9, 2012.  Therefore, the opinion

of the Administrative Law Judge is hereby affirmed.

IT IS SO ORDERED.

                               
                    SCOTTY DALE DOUTHIT, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award
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appropriate benefits for the claimant’s back injury.

The claimant was injured while operating a

forklift in his employment with the respondent-employer.

He was knocked unconscious when his forklift struck a

pole. He was thrown from the forklift to a concrete

floor, striking his head and shoulder and landing on his

back. His neck and left shoulder injuries were accepted

as compensable, but a claim for a lower back injury was

denied.

There is no question that the claimant’s

sustained a work-related accident which was a specific

incident, while performing employment services. The

claimant has had a need for treatment of his lower back

since the accident. The claimant had objective findings

of injury to his lower back in the form of bilateral

lumbar paraspinal trigger points observed on March 13,

2012, by Dr. Sprinkle and an MRI dated April 9, 2014,

showing a straightened lordotic curve and spinal

changes. The only question here is whether the accident

and the claimant’s need for treatment are causally

related.

There is no evidence that the claimant had any

symptoms or need for treatment regarding his lower back
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prior to the accident, since the 1980s. His testimony

showed that the claimant was able to work without pain

or limitation or medical treatment from 2011 until

February 9, 2012. A friend of the claimant likewise

testified that she had never observed any outward signs

that the claimant had back pain, prior to the accident,

but that she did afterward. There is no medical record

of treatment, complaints or limitation related to the

claimant’s low back prior to February 2012 or any

reference to any such issues having arisen since the

1980s.

The claimant indeed had a back injury in the

1980s. The claimant was born in 1961, and his work

history was very physical. He loaded and unloaded trucks

for a warehouse, operated a forklift, was a brick mason,

a roofer, a janitor, a handyman, and a night watchman.

In the 1980s, while the claimant was twenty, he injured

his back and was off work for one year, according to his

own testimony. There is no other evidence of a back

injury, symptoms or need for treatment, prior to the

work-related injury in 2012. So, from some time in the

1980s to early 2012, the claimant had no further need

for treatment of his back, as the record is devoid of
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any evidence to the contrary, and the claimant had no

limitations, for at least twenty-two years, as a result

of his 1980s back injury. 

With no evidence of a need for treatment or

limitations between the 1980s injury and the 2012

injury, there can be no serious suggestion that the

1980s injury had any bearing on the claimant’s condition

after February 2012. The 1980s back injury is not

relevant to the 2012 injury, nor is there any causal

connection to be drawn between the two. This is

supported by the presence of trigger points soon after

the accident and the MRI findings.

The medical record shows that the focus was on

the claimant’s neck and knee injuries for quite some

time. However,  the claimant reported right numbness in

his toes on February 10, 2012, February 13, 2012 and

February 28, 2012. Numbness in his toes is not a symptom

of any other injury for which he was treated, certainly

not of a left knee injury, yet it is a common symptom of

back injury. It is also a symptom he did not have prior

to the injury.

Dr. Weber felt that, based upon the claimant’s

reports, his low back pain was causally related to the
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work-related accident. Dr. Smith stated that since he

did not have complaints of back pain in the records that

he reviewed, he could not make the causal connection.

Dr. Smith did not address the claimant’s complaints of

right foot numbness close in time to the accident, nor

the bilateral lumbar paraspinal trigger points observed

within a month of the injury, which greatly diminishes

the value of his opinion, since there were in fact signs

of back injury. Neither doctor was apparently aware of

the 1980s back injury, but as noted above, that injury

was a non-issue for more than twenty years of hard

physical work prior to the accident. 

In December 2012, the claimant

demonstrated limited lumbar flexion in his functional

capacity evaluation. His effort was reliable, meeting

all fifty-one consistency measures. He reported that

immediately after the injury, before reaching the

emergency room, he had difficulty moving his arms and

“significant” difficulty moving his legs. At that time,

he had numbness in his right foot and toes, despite

having a left knee injury. 

The April 2014 MRI revealed degenerative

damage to the claimant’s spine with straightening of the
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lordotic curve which could reflect a muscle spasm. While

degenerative change would be pre-existing, the claimant

had evidence of muscle spasms, consistent with his

complaints and the presence of trigger points in the

lumbar spinal muscles close in time to the injury. This

reflects an acute injury, transforming asymptomatic

degenerative change into an active problem.

The claimant’s symptoms arose close in time to

the accident, which was February 9, 2012, and his

complaints are consistent with the mechanism of injury.

He was thrown from a forklift. He reported numb toes and

weakness in the left leg, symptoms consistent with a

lower back injury on February 28, 2012. On March 13,

2012, the claimant reported to Dr. Sprinkle that he fell

on his back. Significantly, Dr. Sprinkle noted, on

lumbar examination, bilateral lumbar paraspinal trigger

points on that date. Clearly, lumbar paraspinal trigger

points are objective evidence of a lumbar condition.

Trigger points satisfy the definition of

objective findings, because they are certainly outside

the claimant’s control. One case from the Arkansas Court

of Appeals found that moderate spasms with "large

palpable triggers" satisfied the objective findings
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standard. High Capacity Products v. Moore, 962 S.W.2d

831, 834, 61 Ark. App. 1 (1998). However, there is no

reported Arkansas case stating that trigger points alone

satisfy the objective findings standard. 

In Kimbrell v. Ark. Dept. of Health, 989

S.W.2d 570, 66 Ark. App. 245 (1999), the question was

whether findings of muscle tenderness satisfied the

objective findings definition. The court noted that

while muscle spasms constitute an objective finding, the

definition of muscle spasms, according to medical

dictionaries, includes an involuntary contraction. In

Kimbrell, the doctor stated that he observed muscle

tenderness. He did not mention muscle spasms. While

muscle spasms are by definition involuntary, muscle

tenderness is not. The court noted that the medical

dictionary definitions show that tenderness is measured

by the patient's subjective reaction to stimuli, and can

be controlled by the patient.

I submit that trigger points are outside the

control of the claimant and satisfy the definition of

objective findings. The claimant was diagnosed with

myofascial pain, which is characterized by trigger

points. Trigger points are taut bands within a muscle.
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More specifically, a trigger point is a discrete, focal,

hyper-irritable spot in skeletal muscle that is

associated with a hypersensitive palpable nodule in a

taut band.3 An area of tenderness that does not have

taut bands may be considered a “tender point,” but

trigger points must have a hard band or nodule. Tender

points are seen in fibromyalgia, while trigger points

are seen in myofascial pain.4 “Palpation of a

hypersensitive bundle or nodule of muscle fiber of

harder than normal consistency is the physical finding

typically associated with a trigger point.”5 The

procedure for injection is explained as follows:

Once a trigger point has been located and the
overlying skin has been cleansed with alcohol,
the clinician isolates that point with a pinch
between the thumb and index finger or between
the index and middle finger, whichever is most
comfortable. Using sterile technique, the
needle is then inserted 1 to 2 cm away from

3 Myofascial Pain Syndrome, OrthopaedicsOne: The Orthopaedic
Knowledge Network (2012, 2016), Retrieved on February 2, 2016
from
http://orthopaedicsone.com/display/Main/Myofascial+pain+syndrome

4Alvarez, David, D.O., and Rockwell, Pamela D.O., Trigger
Points: Diagnosis and Management, Am Fam Physician. 2002 Feb
15;65(4):653-661, Retrieved on February 2, 2016 from
http://www.aafp.org/afp/2002/0215/p653.html

5Id.
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the trigger point so that the needle may be
advanced into the trigger point at an acute
angle of 30 degrees to the skin. The
stabilizing fingers apply pressure on either
side of the injection site, ensuring adequate
tension of the muscle fibers to allow
penetration of the trigger point but
preventing it from rolling away from the
advancing needle...

Before advancing the needle into the trigger
point, the physician should warn the patient
of the possibility of sharp pain, muscle
twitching, or an unpleasant sensation as the
needle contacts the taut muscular band...
[Upon injection, the] needle is then ...
redirected superiorly, inferiorly, laterally
and medially, repeating the needling and
injection process in each direction until the
local twitch response is no longer elicited or
resisting muscle tautness is no longer
perceived.

The trigger point causes pain, and pain of

course is subjective. However, the characterizing

feature of a trigger point is the hard knot or band of

tissue within a muscle. Absent the palpable knot, a

painful spot in a muscle is considered tenderness. The

knot is within the muscle. The muscle itself is not

flexed, which could be under the control of the patient.

The knot is only in a part of the muscle, and a human

cannot selectively control only a part of a muscle. As

described in the instructions for injection of the

trigger point, the knot must be felt and isolated by the

physician. Therefore, the trigger point is observable by
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the physician, and the diagnosis of trigger points is

fully dependent upon the observation of a knot or taut

band of muscle, which the claimant cannot control. The

observation of a trigger point satisfies the standard

for an objective finding of injury under High Capacity

Products, supra, and Kimbrell, supra.

It is true that Dr. Sprinkle did not pursue

the lumbar injury, but he had been referred to Dr.

Sprinkle for a workers’ compensation injury to specific

body parts, not including the lumbar spine.

On April 1, 2013, the claimant reported lower

back pain in addition to his neck, shoulder, and knee

issues. He reported back pain again in November 2013. He

mentioned his back pain again in January and March 2014.

In April 2014, he also reported, among other things,

tingling in his feet and lower back pain into his right

leg. He related these symptoms to the accident. He

reported lower back pain in August 2014.

The claimant began taking pain medications and

muscle relaxers immediately upon the occasion of his

injury, meaning that the symptoms of his back injury

were masked, until they escalated in intensity. Once his

neck and knee surgeries were completed, the claimant
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again reported lower back symptoms, which were not

addressed. An MRI was performed on April 9, 2014 which

revealed findings which explained his symptoms. 

I note the surveillance video, which shows

that the claimant kept to the restrictions of his

functional capacity evaluation.

Interestingly, on examination at the emergency

room on the date of injury, the claimant did not have

any symptoms on examination of his neck. He was

diagnosed with an acute cervical strain. Neck discomfort

was not reported until March 7, 2012, although some

range of motion issues were reported before that. The

main symptoms indicative of a neck injury were extremity

pain. A CT scan showed degenerative changes of the neck.

Yet, the neck injury was agreed to be compensable. This

is remarkably similar to the course of the claimant’s

back injury. While he had complaints in February 2012

easily relatable to a low back injury, they were in his

feet, not his back, just as his cervical strain caused

complaints in his extremities, not his neck, initially.

In March 2012, he had paraspinal lumbar paraspinal

trigger points, and as time progressed his lower back

complaints increased as his other injuries were
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controlled. The only difference in the two injuries is

that one was more painful immediately and was addressed

immediately, while the other was not addressed when he

mentioned his symptoms and when objective findings were

seen close in time to the accident.

When considered together, the facts show that

the claimant was able to work a heavy job without pain,

symptoms or need for treatment until his accident, after

which he had multiple injuries for which he took

powerful medications. Even so, he had symptoms of a back

injury within 19 days of the injury, objective findings

of injury within a month of the injury, and once his

neck and knee injuries had been treated, his lower back

pain became more pronounced. An MRI showed the

explanation for those symptoms. Causation and therefore

compensability are established.

For the foregoing reasons, I dissent from the

majority opinion.

                                     
                    PHILIP A. HOOD, Commissioner


