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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 1, 2015.  The administrative law

judge found that the claimant failed to prove the

respondents controverted his entitlement to temporary

total disability benefits.  After reviewing the entire

record de novo, the Full Commission affirms the

administrative law judge’s opinion.  The Full Commission

finds that the respondents did not controvert the

claimant’s entitlement to temporary total disability

benefits.  In addition, we find that the claimant’s

attorney is not entitled to fees for legal services,



CREED - G407668 2

because there has not been an award of temporary total

disability benefits.    

I.  HISTORY

Benjamin Mark Creed, now age 54, testified that he

became employed as a delivery driver for the respondent-

employer in approximately June 2014.  The parties

stipulated that the claimant “sustained compensable

injuries to his shoulder and neck on September 15,

2014.”  The claimant testified that while driving on a

wet road, “I downshifted, grabbed a gear to give it more

gas to get - and it was too late, and I went over and I

rolled off in the ravine.”

According to the record, the claimant treated at

Millennium Chiropractic & Rehab with Dr. Eric W. Walker,

D.C. beginning September 16, 2014.  The claimant

testified that he treated with Dr. Walker for six weeks

and that he was off work during that time.  The claimant

testified that the respondent-employer paid him for a

three-week period while he was off work.  The record

indicates, however, that Dr. Walker returned the

claimant to work without restrictions on September 26,

2014.  Another note from Dr. Walker apparently dated

September 29, 2014 indicated that the claimant was to be



CREED - G407668 3

taken off work until October 2, 2014.  Dr. Walker

returned the claimant to work on October 3, 2014.  

  The record indicates that Dr. Anna Eremieva,

Northwest Primary Care, placed the claimant on light

duty beginning December 4, 2014.  An MRI of the

claimant’s right shoulder on December 11, 2014 showed

findings including a “1 cm mild partial intraarticular

surface tear.”  The claimant testified that he worked

for the respondents until January 20, 2015.  The

claimant was seen at Northwest Primary Care on

January 21, 2015 and was given an Excuse for Work:

“Unable to use right shoulder for any lifting.”  The

claimant testified that the respondent-employer’s

manager and part-owner, John L. Gilmer, informed him at

that time that light duty was not available.  Mr. Gilmer

testified, “The morning of [January] 22, when he came

in, he said that he had been to the doctor and they told

him he just could use one arm.  And I just told him that

we couldn’t use him with one arm.” 

Evelyn E. Brooks for the claimant corresponded with

the Workers’ Compensation Commission’s Operations/

Compliance Division on February 13, 2015: “Enclosed

please find a Pre-hearing Information Sheet, a

Preliminary Notice, and an AR-C.  Please forward this
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file to the clerk’s office for assignment to an

administrative law judge for our hearing request.”       

On March 3, 2015, Darneshia R. Owens corresponded

with the Commission’s Operations/Compliance Division on

behalf of the respondent-carrier: “I am the adjuster

assigned to handle the back injury claim for Mr. Creed. 

I have received and reviewed the ARC filed by Attorney

Brooks on behalf of the claimant.  Please note that this

claim was accepted as a compensable medical only back

injury claim.  All benefits owed are currently being

paid.”    

Jarrod S. Parrish for the respondents corresponded

with the claimant’s attorney on March 12, 2015:

I have been assigned the enclosed file by
Union Standard.  I see you are making a TTD
claim for October 6, 2014 to October 13, 2014,
and January 12, 2015 to a date yet to be
determined.  Can you please let me know the
significance of those dates?  Do you have some
medical or off work slip indicating that the
claimant was totally incapacitated during
those periods of time?  Also, I show the
claimant has treated with Dr. Annie Eremieva
and Millennium Chiropractic.  Please
let me know if he has treated anywhere else.

The claimant’s attorney replied on March 24, 2015:

My information is that he was off for six
weeks after the accident and received no TTD,
but did receive two weeks of pay.  Therefore,
I am asking for four weeks of TTD benefits. 
The October 6 to October 13, I must admit is a
mystery to me.  Hopefully, when you get the
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attendance records we will be able to narrow
this down.  I do not believe he has worked
after January 12th, when he had the MRI.  To
my knowledge, Dr. Eremieva and Millennium are
the only places he has treated.  I have
no medical records yet....  

The respondents’ attorney informed Evelyn Brooks on

March 26, 2015, “By my calculations, Claimant’s average

weekly wage would be $711.16.  That would entitle him to

TTD/PPD in the amount of $474/$356, respectively.  Let

me know if you agree with my proposed average weekly

wage.  I received a note from your assistant indicating

the claimant was restricted from lifting with his right

arm.  I’ve contacted my insured to see if they can

accommodate those restrictions.  I don’t believe he’s

ever taken any off work slips to his employer.  I’ll let

you know if they are able to return him to work.” 

On or about March 30, 2015, the respondents issued

the claimant a check in the amount of $4,740.00 for

temporary total disability benefits.  The parties

stipulated that the respondents “have paid temporary

total disability benefits.”  

Jarrod S. Parrish informed the claimant’s attorney

on April 6, 2015, “Based on the off-work slip your

office sent me, my adjuster has issued the TTD check to

the claimant.  If you would rather work towards a lump

sum settlement, please have him return the check.  I am
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in the process of trying to coordinate a doctor’s visit

for the claimant.  I’ll let you know once we have the

time, date and location.”  

A pre-hearing conference was held on April 8, 2015

(from which an amended pre-hearing order was filed on

April 23, 2015).  The claimant contended that the

respondents “controverted his entitlement to temporary

total disability benefits.  The claimant further

contends that he is entitled to payment of past medical

as well as medical benefits continuing in the future.” 

The respondents contended that they “did not controvert

the claimant’s entitlement to temporary total disability

benefits.”  

The parties agreed to litigate the following

issues:

1.  The claimant’s entitlement to payment of
medical benefits, both past and continuing in
the future.
2.  Whether the respondents have controverted
the claimant’s entitlement to temporary total
disability benefits as to entitle the
claimant’s attorney to an attorney’s fee.      

Dr. Christopher A. Arnold examined the claimant on

April 21, 2015:

Ben is a 54-year-old left hand dominant
gentleman who had no problems with his right
shoulder until he was at work.  He works at
Pine Creek Lumber.  He was driving a truck
south of Huntsville and Aurora and had a
single truck accident, rolled it over and hurt
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his right shoulder.  He reported to workmen’s
compensation.  He eventually had an MRI in
December and was diagnosed with a partial
rotator cuff tear, was given a sling and
was told not to do any right handed duty.  He
was released from his job.  He has had
constant pain about his right shoulder.  This
is not under workmen’s compensation
currently....He is not able to work
because of his restrictions.  He has been in
his sling....

IMPRESSION: 1.  Right shoulder pain, work
related secondary to partial cuff tear,
possible labral cyst/labral tear.  

PLAN: I have discussed the options with him. 
I would like to try to get this better without
a surgery but he states that it is not getting
any better and he says that the pain is
unbearable.  I told him that the biggest issue
is that we have to get some motion back in his
shoulder before considering any surgery....The
patient understands rotator cuff surgery could
be career ending for overhead activity and is
willing to accept this.  At the current time,
no right handed duty.  He has to have more
motion back in his shoulder before we fix it. 
He understands that this may get better
without surgery but it may come to a surgery.
It has now been 6 months and it has not gotten
better.  I will hold him a spot to fix his
shoulder in about 4-6 weeks and if it is not
better, will move forward with fixing it.  He
agrees with this plan. 

A hearing was held on June 11, 2015.  At that time,

the parties indicated that they had resolved the issue

of the claimant’s entitlement to additional medical

treatment.  The claimant testified on cross-examination

that he continued to receive weekly indemnity benefits.  
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An administrative law judge filed an opinion on

July 1, 2015.  The administrative law judge found that

the claimant failed to prove the respondents

controverted the claimant’s entitlement to temporary

total disability benefits.  The claimant appeals to the

Full Commission.  

II.  ADJUDICATION

Ark. Code Ann. §11-9-715(Repl. 2012) provides, in

pertinent part:

(a)(1)(A) Fees for legal services rendered in
respect of a claim shall not be valid unless
approved by the Workers’ Compensation
Commission.
(B) Attorney’s fees shall be twenty-five
percent (25%) of compensation for indemnity
benefits payable to the injured employee or
dependents of a deceased employee.
Attorney’s fees shall not be awarded on
medical benefits or services except as
provided in subdivision (a)(4) of this
section....
(2)(B)(I) In all other cases, whenever the
commission finds that a claim has been
controverted, in whole or in part, the
commission shall direct that fees for legal
services be paid to the attorney for the
claimant as follows: One-half (½) by the
employer or carrier in addition to
compensation awarded; and one-half (½) by the
injured employee or dependents of a deceased
employee out of compensation payable to them.
(ii) The fees shall be allowed only on the
amount of compensation for indemnity benefits
controverted and awarded.

The question of whether a claim is controverted is

one of fact to be determined from the circumstances of
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the particular case.  Climer v. Drake’s Backhoe, 7 Ark.

App. 148, 644 S.W.2d 637 (1983), citing Aluminum Company

of America v. Henning, 260 Ark. 699, 543 S.W.2d 480

(1976).  The mere failure of an employer to pay

compensation benefits does not amount to controversion,

especially in instances where the carrier accepts the

injury as compensable and is attempting to determine the

extent of the disability.  Hamrick v. The Colson

Company, 271 Ark. 740, 610 S.W.2d 281 (Ark. App. 1981).  

An administrative law judge found in the present

matter, “2.  Claimant has failed to prove by a

preponderance of the evidence that respondent

controverted his entitlement to temporary total

disability benefits.”  The Full Commission affirms this

finding.  The parties stipulated that the claimant

sustained a compensable injury to his shoulder and neck

on September 15, 2014.  The claimant subsequently began

treating with a chiropractor and was taken off work from

four to six weeks.  The claimant testified that he was

paid wages for the period of time he was taken off work. 

Dr. Eremieva assigned the claimant work restrictions on

January 21, 2015.  The claimant testified that

restricted work with the respondents was not available. 
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John Gilmer for the respondents testified and agreed

that light work duty was not available.

On February 13, 2015, the claimant’s attorney

notified the Commission that a hearing was requested. 

An adjuster informed the Commission on March 3, 2015

that the respondents had accepted the claim as “a

compensable medical only back injury claim.”  The Full

Commission notes from the record that the respondents

had accepted the claimant’s medical treatment and had

paid wages for the days the claimant was off work.  The

respondents’ attorney subsequently corresponded with the

claimant’s attorney and requested the dates to which the

claimant was contending entitlement to temporary total

disability benefits.  On or about March 30, 2015, the

respondents issued the claimant a check for temporary

total disability benefits.  As we have noted, the

parties stipulated that the respondents “have paid

temporary total disability benefits.”  The claimant

testified at the June 11, 2015 hearing that he continued

to receive temporary total disability benefits.  The

parties also agreed at hearing that they had resolved

the issue of the claimant’s entitlement to additional

medical treatment.
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The Full Commission finds that the respondents have

not to date controverted the claimant’s entitlement to

medical treatment or temporary total disability

benefits.  The record before us indicates that the

respondent-carrier has provided medical treatment after

being notified of the claimant’s treatment with various

physicians.  Further, the respondents provided temporary

total disability benefits after the claimant was taken

off work on January 21, 2015.  We reiterate that the

mere failure of an employer to pay compensation benefits

does not amount to controversion, especially in

instances where the carrier accepts the injury as

compensable and is attempting to determine the extent of

the disability.  Hamrick, supra.

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

respondents have not to date controverted the claimant’s

entitlement to reasonably necessary medical treatment or

temporary total disability benefits.  Additionally, the

Commission has not awarded medical treatment or

temporary total disability benefits.  Attorney’s fees

shall be allowed only on the amount of compensation for

indemnity benefits controverted and awarded [emphasis

supplied].  See Ark. Code Ann. §11-9-715(a)(2)(B)(ii)
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(Repl. 2012).  Finally, the respondents have filed a

petition to correct the record regarding the claimant’s

permanent partial disability rate, noting that the

correct rate is $356.00.  The claimant agrees that the

correct rate for permanent partial disability is

$356.00.  The Full Commission therefore grants the

respondents petition and we hereby correct the record in

that regard.  

IT IS SO ORDERED. 

   
                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion, refusing to award an

attorney’s fee on controverted benefits.

The claimant sustained an injury on

September 15, 2014. His employer had immediate notice of

the injury. The claimant was off work for at least four

weeks in September and October 2014, then was placed on

restricted duty as of January 12, 2015. 
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The claimant’s medical bills were not paid at

the time of the hearing, despite the claim being

accepted as medical-only on March 3, 2015.

The claimant never received temporary total

disability benefits, despite the employer’s knowledge

that the claimant was off work for four weeks as a

result of the work injury, and despite the adjustor’s

awareness of this fact.

The injury was known to the employer

immediately, yet no workers’ compensation paperwork was

completed, and the manager/owner stated that he would

not have reported the injury to the carrier if the

claimant had not continued to be off work. The

manager/owner did not attempt to get the claimant’s

medical bills from the claimant, to submit them to the

carrier.

The claimant received paperwork from the

carrier at some point, and he submitted the completed

forms to the adjustor. He and his wife testified that

they spoke to the adjustor often after the accident,

about medical bills, medical treatment and temporary

total disability benefits, but that his benefits

remained unpaid. The claimant’s wife called the adjustor
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from a doctor’s office, because the office could not get

a response from the adjustor about his bills.

The adjustor did not testify.

The records and the testimony show that the

manager/owner, the bookkeeper, and the adjustor all knew

that the claimant had a work-related injury, was unable

to work for more than a month prior to January 12, 2015,

was able to do one-armed duty after that date but was

not allowed to return to work by the manager/owner, and

that this was not a medical-only claim.

The claim was accepted on March 3, 2015,

almost two months after the injury, and it was accepted

as medical-only, despite the fact that the claimant had

been off work for over a month, by then. The employer

was certainly aware of the injury and that the claimant

was off work. The obligation to pay compensation lies

with the employer, which is not relieved merely by the

procurement of a policy. Ark. Code Ann. Sec. 401(b).

Notice or knowledge of an employer of an injury is

notice and knowledge of the carrier. Ark. Code Ann. Sec.

11-9-405(a).

A Form 1 was not filed in this claim until

September 26, 2014. In October 2014, the bookkeeper of

the employer sent documentation to the carrier showing
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that the claimant had been off work, according to her

testimony. She stated that she explained to the adjustor

that the employer had paid two weeks of wages, but that

they had not, at that point, paid for another three

weeks, when he was unable to work. This makes clear that

the employer was aware that the claimant was off work,

and the adjustor was aware that the claimant was off

work a sufficient amount of time to trigger the payment

of indemnity benefits.

A Form 2 was not filed until February 20,

2015. Despite the fact that the employer and the

adjustor were aware that the claimant had been off work

for more than a month in September and October of 2014,

this claim was treated as medical-only for almost five

months. This alone is sufficient to base a finding that

the claimant’s claim for indemnity benefits was denied

or at a minimum ignored, until he sought the assistance

of an attorney. 

The manager/owner also testified that the

claimant reported his work restrictions, which were set

on January 21, 2015, and that he did not have work for

the claimant within those restrictions. Again, the fact

that the claimant was unable to return to work while

within his healing period was known to the employer, yet
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the claim was still considered medical-only, which means

that it remained a controverted claim.

The first payment of temporary total

disability benefits was made on March 30, 2015, for the

period from January 21 through March 31, 2015.

Interestingly, the claimant sought counsel after January

21 and before March 30, 2015, which coincides neatly

with the adjustor’s change in behavior and actual

payment of due indemnity benefits.

The testimony of the bookkeeper and the

manager/owner makes clear that both the employer and the

adjustor knew the claimant was unable to work in 2014

and in 2015.

Without considering the testimony of the

claimant and his wife, the evidence of record

demonstrates that the employer was aware and did not act

to make sure that its obligation to pay compensation

under Ark. Code Ann. Sec. 11-9-401 was fulfilled, and

that the adjustor was aware and likewise did not pay

medical or indemnity benefits in a timely fashion.

This evidence is bolstered by the testimony of

the claimant and his wife that they completed the

paperwork requested by the adjustor and provided it to

her, that they spoke to her by phone often, but that the
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medical bills and indemnity benefits were still not

paid. It is telling that the adjustor did not testify in

this claim, when certainly her testimony would have been

directly informative on these questions. The

respondents’ attorney confirmed that the adjustor had

been in communication with the claimant while he was

receiving treatment, which supports the claimant’s

testimony further. The testimony of the bookkeeper is

consistent with that of the claimant and his wife, in

that all three testified that information indicating

clearly that the claim was a lost-time claim was

provided to the adjustor and that this information was

provided well before the claim was accepted as medical-

only and well before the Form 2 was provided. The

testimony is also consistent in the fact that the

adjustor was aware that the claimant’s disability did

not begin on January 21, 2015, but began much earlier.

The claimant had to retain an attorney to

receive his medical and indemnity benefits, due to the

lackadaisical attitude of the employer, the incompetence

or disinterest of the adjustor, and the utter disregard

of the Act by both. Had he not retained an attorney, he

would have continued to have been ignored by the

respondents, with bills and benefits unpaid. In fact, at
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the conclusion of the hearing, the respondents’ attorney

stated that the medical bills would be paid, not that

they had been paid. The employer and the adjustor knew

that the claimant had missed enough work to warrant

indemnity benefits, but neither the employer nor the

adjustor investigated the claim or acted upon the

information they did have. What they did do was accept

the claim as medical-only, meaning that they

controverted the indemnity benefits.

For the foregoing reasons, I dissent from the

majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


