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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed September 22, 2015.  The

administrative law judge found that the claimant proved

she was permanently totally disabled.  After reviewing

the entire record de novo, the Full Commission finds

that the claimant did not prove by a preponderance of

the evidence that she was permanently totally disabled. 
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We find that the claimant proved she sustained wage-loss

disability in the amount of 50%.  

I.  HISTORY

Marsha Elizabeth Conzel, now age 63, testified that

she had earned a Bachelor of Science in Education and a

Master’s degree in Elementary Counseling.  Ms. Conzel

testified that she became employed as a teacher in

approximately 1977.  The majority of the claimant’s

career involved teaching elementary students in the

Malvern School District.  The claimant testified that

she retired from Malvern School District in about 2007. 

The claimant subsequently began working for a

residential treatment facility and became certified in

Special Education.

The claimant testified that she became employed

with Romine Elementary, Little Rock School District, in

about 2010.  The claimant testified that she taught

“special needs” children and “behavior” children.  The

record contains an Educator’s License issued to the

claimant from the Arkansas Department of Education,

valid from January 1, 2011 until December 31, 2015.  The

Educator’s License indicates that the claimant was

qualified to teach elementary students grades 1 through
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6, and that the claimant was qualified to teach special

education students grades 4 through 12.    

The parties stipulated that the claimant sustained

a compensable injury on March 7, 2013.  The claimant

testified that a student pushed her “and I fell back and

hit this wooden - the corner of this wooden book case. 

And that’s - the pain came on immediately.”  According

to the record, Dr. Bruce Burton began treating the

claimant on March 7, 2013 and took the claimant off work

on March 11, 2013.  An x-ray of the claimant’s lumbar

spine was taken on March 20, 2013, with the impression,

“1.  Compressions in the lumbar spine at L2 and L5 which

have occurred since 2006.”  

Dr. Burton noted on March 20, 2013 that the

claimant “was involved in an altercation at school. 

Days ago and has had continued back pain ever since. 

She has a history of back pain problems in the past....I

have recommended that she try physical therapy and that

if she doesn’t respond to that she will need a referral

to a neurosurgeon and/or an MRI.”  Dr. Burton assessed

“1.  Pain - low back.  2.  Chronic obstructive asthma,

unspecified.  3.  Hyperlipidemia.  4.  Depressive

disorder, not elsewhere classified.  5.  Esphageal
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reflux.  6.  Anxiety state, unspecified.  7. 

Hypothyroidism.”  

An MRI of the claimant’s lumbar spine was taken on

March 26, 2013, with the following opinion:

1.  Acute compression fracture of T11.
2.  Multilevel mild to prominent old
compression fractures involving the lumbar
spine and T12 level.
3.  Multilevel degenerative disc change.
4.  Moderate multilevel disc osteophyte
complex formation with superimposed facet and
ligamentous hypertrophy and mild to moderate
canal narrowing is present, probably most
pronounced at the L3-4 level and L4-5 level.
5.  There is no evidence of disc herniation.
6.  No abnormality of the surrounding soft
tissue structures is visualized.      

Dr. Justin Seale began treating the claimant on

April 15, 2013: “60-year-old female status post an

injury at work on 3/7/13.  Apparently student pushed her

and she fell very hard into a chair.  Since that time

she’s had severe back pain that radiates in the left

hip.  The pain is getting worse.”  Dr. Seale assessed

“1.  Acute compression fracture, T11 and L1 status post

work injury on 3/7/13.  2.  Chronic fracture as the

lumbar spine.  3.  Osteoporosis.”  Dr. Seale treated the

claimant conservatively and kept her off work.  

An MRI of the claimant’s thoracic spine was taken

on May 13, 2013, with the impression, “Acute or subacute
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compression fractures of L1 and L2, as well as possible

small compression fracture along the superior endplate

of T11.  Old compression fractures of T7, T8, and T10. 

Diffuse degenerative disc changes throughout the

thoracic spine.”  

The record indicates that the claimant was provided

physical therapy beginning August 28, 2013.  The

claimant also continued to follow up with Dr. Burton. 

Dr. Seale reported on October 28, 2013, “Physical

therapy has been helping her pain....I am placing the

patient on work restrictions of no bending, twisting or

lifting over 20 pounds.  I recommend another 4 weeks of

physical therapy.”  Dr. Seale signed a note dated

October 28, 2013 indicating, “She may return to work. 

Activity is restricted as follows: no bending, no

lifting over 20 lbs., no twisting.”

Dr. Burton signed a note on November 18, 2013

indicating that the claimant could return to regular

duty effective November 25, 2013.  The claimant asserted

on cross-examination that she was not able to return to

work: “The pain was just so bad, I just couldn’t - I

couldn’t stand it, and you can’t just sit in a

classroom.  You have to be up and a lot of the times I
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had to be able - I had to do that myself, by myself.”    

Dr. Seale reported on December 9, 2013, “She may

return to work.  Activity is restricted as follows: no

bending, no lifting over 20 lbs., no twisting, no

prolonged sitting or standing, greater than 15 minutes,

and must have aide in the room at all times.”  Dr.

Burton signed a note on December 12, 2013 indicating

that the claimant was to remain off work from

December 12, 2013 until December 30, 2013, return to

regular duty effective December 31, 2013.    

The claimant participated in a Functional Capacity

Evaluation on January 22, 2014:

The results of this evaluation indicate that a
reliable effort was put forth, with 58 of 58
consistency measures within expected
limits....

Ms. Conzel completed functional testing on
this date with reliable results.  

Overall, Ms. Conzel demonstrated the ability
to perform work in the LIGHT classification of
work as defined by the US Dept. of Labor’s
guidelines over the course of a normal workday
with limitations as noted above.

It should be noted that Ms. Conzel exhibited
numerous physical limitations which were not
related to her back.  Several tests were
stopped briefly after her SPO2% was measured
in the low 80's, and testing was not resumed
until it had returned to a normal range.  Her
heart rate was also increased very quickly to
high levels with even minimal activity such as
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walking.  She denied any pain or symptoms
related to her hernia at any time during or
following her evaluation.

Dr. Seale reported on February 17, 2014, “The

patient is at maximum medical improvement.  The

patient’s work restrictions are to return back to work

with work restrictions based off of her valid functional

capacity exam 1/22/14 placing her at light duty

classification of work as defined by the U.S. Department

of Labor guidelines over the course of the normal work

day....The patient’s impairment rating will be at 12% as

taken out of page 113 of the ‘Guides to the Evaluation

of Permanent Impairment, Fourth Edition.’  This is for 2

lumbar fractures of less than 25% compression being 10%

and an additional 2% for the thoracic fracture.  I am

releasing the patient from my medical care.  I will see

the patient back only as needed.”      

The parties stipulated that the claimant reached

the end of her healing period on February 17, 2014.  The

parties stipulated that the claimant “was assessed with

a 12% whole-body impairment.  The respondents accepted

the 12% rating and paid corresponding indemnity

benefits.”

The respondent-employer informed the claimant on
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February 26, 2014, “We regret to inform you that your

employment with the Little Rock School District is

terminated: Effective February 26, 2014, for your

failure to report to work.  Any employee who has been

absent from work for more than five consecutive days and

who has not obtained an approved leave of absence or

otherwise accounted for the absences, will be considered

to have abandoned the job.”  

Dr. Burton reported on May 21, 2014:

I have known Ms. Marsha Conzel for years.  She
is disabled.  It is doubtful she will ever be
able to return to gainful employment.  I do
not see that she will be able to return to her
previous job and I do not think that she will
be able to be trained to work with any other
similar job at her age and for 40 hours.  In
short I think she is probably completely
disabled.  

Ms. Conzel suffers from back problems that
were related to an injury that occurred at
work in which she was assaulted.  It resulted
in some compression fractures of her spine. 
This has left her with marked pain and
limited ability and limited movement or range
of motion.  She has been followed by a
neurosurgeon for that problem.  She has been
to the physical therapist and had functional
capacity measured.  I do not think she did
very well.

She has a long history of asthma.  When she
exerts she becomes hypoxic.  This has been
documented in her functional capacity
evaluation form.  She is not able to do hardly
any work at all without significant problems
in her pulmonary reserve and in shortness of
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breath.

She is also morbidly obese.  She is getting
worse though since she cannot exercise or
work.  This has led to a worsening of her
cardiovascular deconditioning.

When considered with all these things together
it is unlikely that she will ever be able to
return to gainful employment and unlikely that
she will be able to be retrained in anything
similar or in her old functional job.  

Dr. Burton’s assessment on June 16, 2014 was “1. 

Incisional hernia without mention of obstruction or

gangrene.  2.  Hypothyroidism.  3.  Hyperlipidemia.  4. 

HBP hypertension.  5.  Pain - low back.  6.  Anxiety

state, unspecified.”  

Dr. Jacob E. Abraham performed lumbar facet joint

nerve blocks on November 25, 2014, January 8, 2015, and

February 13, 2015.  Dr. Abraham performed Radiofrequency

Denervation Right Lumbar Facet Joint Nerves on March 19,

2015 and April 2, 2015.  The claimant testified that she

received no benefit from Dr. Abraham’s treatment.      

A pre-hearing order was filed on July 6, 2015.  The

claimant contended, among other things, that she was

“entitled to additional medical treatment of Dr. Bruce

Burton and Dr. Jacob Abraham for reasonable and

necessary treatment for her compensable back

injury....The claimant contends that she is entitled to
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permanent total disability or wage loss.  The above

benefits have been denied and the claimant’s attorney is

entitled to a fee under Ark. Code Ann. §11-9-715.  The

claimant preserves all issues not raised here, including

but not limited to permanency, wage loss, and vocational

retraining.”  

Respondent No. 1 contended that “it has paid all

benefits now due although it has chosen to controvert

benefits for wage-loss disability.  The respondent

contends it is entitled to an offset for any benefits

for disability received by the claimant and provided by

the employer pursuant to Ark. Code Ann. §11-9-411.”  

Respondent No. 2, Death and Permanent Total

Disability Trust Fund, contended that “if the claimant

is found to be permanently and totally disabled, the

Trust Fund stands ready to commence weekly benefits in

compliance with A.C.A. §11-9-502.  Therefore the Trust

Fund has not controverted the claimant’s entitlement to

benefits.”  

An administrative law judge scheduled a hearing on

the following issues: “Permanent total disability/wage-

loss disability benefits; additional medical treatment;

and controverted attorney fees.”  



CONZEL - G301965 11

A hearing was held on July 29, 2015.  The claimant

testified on cross-examination that she had not sought

any type of employment.  

An administrative law judge filed an opinion on

September 22, 2015.  The administrative law judge found

that medical treatment and referrals provided by Dr.

Burton were reasonably necessary; the respondents do not

appeal that finding.  The administrative law judge found

that the claimant proved she was permanently totally

disabled.  The respondents appeal that finding to the

Full Commission.

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education, and work experience.  Eckhardt v. Willis Shaw

Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998). 

Ark. Code Ann. §11-9-519(Repl. 2012) provides:

(e)(1) “Permanent total disability” means
inability, because of compensable injury or
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occupational disease, to earn any meaningful
wages in the same or other employment.
(2) The burden of proof shall be on the
employee to prove inability to earn any
meaningful wage in the same or other
employment.  

The Full Commission reviews an administrative law

judge’s decision de novo, and it is the duty of the

Commission to conduct its own fact-finding independent

of that done by an administrative law judge.  Crawford

v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996). 

The Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter that the claimant “has been rendered permanently

and totally disabled within the preview (sic) of the

Arkansas Workers’ Compensation Act.”  The Full

Commission does not affirm this finding.  The claimant

is advancing in age, age 63, but the claimant holds an

undergraduate degree in education and a Master’s in

elementary counseling.  The claimant became employed as
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teacher in 1977 and began working in the capacity for

the respondents, Little Rock School District, in about

2010.  The parties stipulated that the claimant

sustained a compensable injury on March 7, 2013.  The

claimant testified that she was pushed by a special

needs student and fell backwards into a book case.  The

claimant subsequently began treating with her long-time

primary physician, Dr. Burton.

Diagnostic testing showed abnormalities in the

claimant’s thoracic and lumbar spine including a

compression fracture at T11.  The claimant began

treating with an orthopaedic specialist, Dr. Seale, who

initially kept the claimant off work.  The claimant was

treated conservatively and was provided physical therapy

and injections.  The claimant reported that she

benefitted from physical therapy but not injections. 

Dr. Seale returned the claimant to restricted work on

October 28, 2013 and Dr. Burton returned the claimant to

regular duty effective November 28, 2013.  

The claimant participated in a Functional Capacity

Evaluation on January 22, 2014.  The results of the

Functional Capacity Evaluation indicated that the

claimant was physically able to return to light work. 
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It was also noted that the claimant “exhibited numerous

physical limitations which were not related to her

back,” which limitations apparently included shortness

of breath.  There is no evidence of record demonstrating

that the March 7, 2013 compensable injury aggravated or

exacerbated those physical limitations not related to

the claimant’s back.  

Dr. Seale opined on February 17, 2014 that the

claimant had reached maximum medical improvement.  Dr.

Seale assigned the claimant a 12% permanent anatomical

impairment rating.  The parties stipulated that the

claimant reached the end of her healing period on

February 17, 2014, and that the respondents accepted and

paid the 12% rating.  Dr. Seale returned the claimant to

work “with work restrictions based off of her valid

functional capacity exam 1/22/14 placing her at light

duty classification of work.”  The Full Commission

recognizes the testimony of Principal Beverly Jones

indicating that light duty work was not available with

the school district.  Yet we note from the Functional

Capacity Evaluation that the claimant exhibited only

“mild difficulty” with prolonged standing and some

functional limitations with activities such as kneeling
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and climbing stairs: “She performed all other activities

at a level consistent with that of an average worker.”  

The evidence before the Commission does not

demonstrate the claimant was physically unable to

function in a classroom as a result of her compensable

injury.  At the time of the July 29, 2015 hearing, the

claimant still held a valid Educator’s License with the

State of Arkansas.  Nevertheless, the claimant did not

even attempt to return to work, and her employment was

terminated on February 26, 2014 after the claimant was

absent for more than five consecutive days.  The

claimant testified that she had not sought any type of

appropriate gainful employment within her permanent

restrictions.  The claimant’s lack of interest in

returning to work is an impediment to the Commission’s

full assessment of the claimant’s alleged permanent

total disability.  See City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984).        

The Commission recognizes Dr. Burton’s opinion on

May 21, 2014 that the claimant “is probably completely

disabled.”  It is within the Commission’s province to

weigh all of the medical evidence and to determine what

is most credible.  Minnesota Mining & Mfg. v. Baker, 337
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Ark. 94, 989 S.W.2d 151 (1999).  In the present matter,

we attach minimal weight to Dr. Burton’s opinion that

the claimant was “completely disabled.”  Dr. Burton’s

May 21, 2014 letter contradicts his own stated opinions

in November 2013 and December 2013 indicating that the

claimant was able to return to work at regular duty. 

The Full Commission finds that the greater weight of

evidence corroborates the results of the Functional

Capacity Evaluation and the opinion of Dr. Seale that

the claimant was physically able to return to at least

light-duty work.  

The claimant is age 63 with two degrees in

education and a lengthy career in teaching.  The

claimant has sustained a 12% permanent anatomical

impairment as a result of her compensable injury.  The

claimant is not motivated to return to work, and her

employment with the respondents has been terminated. 

The claimant did not prove she was permanently totally

disabled, but the evidence demonstrates she has

sustained wage-loss disability in the amount of 50%.  

Based on our de novo review of the record,

therefore, the Full Commission finds that the claimant

proved she sustained wage-loss disability in the amount
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of 50%.  The claimant proved that the March 7, 2013

compensable injury was the major cause of her 12%

permanent anatomical impairment and 50% wage-loss

disability.  The claimant did not prove she was

permanently totally disabled.  The claimant’s attorney

is entitled to fees for legal services in accordance

with Ark. Code Ann. §11-9-715(a)(Repl. 2012).  For

prevailing in part on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl.

2012).

IT IS SO ORDERED.     

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion. The majority

has determined that the claimant has sustained 50% wage

loss disability and that she has not sustained permanent
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total disability. While I concur that the claimant has

sustained at least 50% wage loss disability, I dissent

because I find that she sustained permanent total

disability.

In determining the extent of permanent

disability, the Commission may consider, in addition to

the evidence of permanent anatomical impairment,

claimant’s general health, age, education, work

experience, attitude, interest in rehabilitation, degree

of pain, medical evidence, and any other matters

reasonably expected to affect her future earning

capacity. Ark. Code Ann. §§ 11-9-519(c) and 522(b)(1);

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961);

Oller v. Champion Parts Rebuilders, Inc., 5 Ark. App.

307, 635 S.W.2d 276 (1982); Arkansas Wood Products v.

Atchley, 21 Ark. App. 138, 729 S.W.2d 428 (1987);

Rutherford v. Mid-Delta, 102 Ark. App. 317, 319, 285

S.W.3d 248 (2008), citing Perry v. Mar-Bax Shirt Co., 16

Ark. App. 133, 698 S.W.2d 302 (1985).

The claimant was 63 years old when she

sustained a compensable back injury, advanced age for

employment purposes. She sustained compression fractures

at three levels, L1, L2 and T11. She had debilitating
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pain and received conservative treatment only in the

form of medication and physical therapy. Surgical repair

was not an option. She had a 12% permanent anatomical

impairment to the whole body, as a result of her

compensable back injury. She had several physical

limitations, independent of her compensable injury,

which did not limit her ability to perform her

employment duties as a teacher. The claimant had an

excellent education and work history specific to her

work as a teacher, and her teaching license had not

expired.

The claimant underwent a reliable functional

capacity evaluation which placed her at the light duty

classification of work, a finding which Dr. Seale

affirmed. Yet the majority has second-guessed the

functional capacity expert and Dr. Seale, by suggesting

that the claimant’s limitations were not such to limit

her from performing the duties of a teacher. This is

insulting to the medical experts and to educators. The

claimant has limitations in her ability to stand for

prolonged periods and with kneeling and climbing stairs.

Notably, the majority did not discuss what the

claimant’s duties actually were, only assuming that
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limitations in standing, kneeling and climbing stairs

were not enough to prevent her from returning to work.

The functional capacity evaluation actually

reflected that she had limitations in bi-manual

lift/carry, crouching, stoop, kneeling, climbing stairs,

pushing, pulling and standing, and could do these

activities no more than 33% of the work shift. She could

lift 20 pounds no more than 33% of the work shift, 10

pounds no more than 66% of the work shift, and

negligible amounts regularly.

The claimant’s job duties were in a special

education setting. She had 4th and 5th grade special

education students. She had seven students in her

classroom. Occasionally, she had to restrain combative

students. In fact, her injury was a result of an angry

student pushing her into shelving. She had an aide

present some, but not all, of the time in her classroom.

It was a “violent” room. In terms of material handling,

she had to restrain students and handle papers and

books. She had recess and cafeteria duty, during which

time she was standing. 

The claimant could not return to her special

education classroom with the responsibility of
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restraining children, with her work restrictions, even

the ones that the majority did not unilaterally and

without justification disregard. In a less physically

aggressive classroom, which was not offered to the

claimant, she would be expected to stand, to stoop over

and kneel next to desks, and to otherwise be active in

the classroom. The respondents’ witness testified that

there was no work in the light classification at the

school.

The claimant was terminated after not

returning to work in a job her doctor and the functional

capacity evaluator told her she could not do. The

majority penalized the claimant for her failure to

return to a job she was told, by her doctor and the

functional capacity evaluator, she could not do. This is

nonsensical. This is not a “lack of interest.” It is

compliance with the instructions of her physician.

Further, Dr. Burton opined that the claimant

was probably completely disabled. What purpose would the

claimant attach to a job search, when she could not

return to the work she had done for many years and when

her physician stated she was unable to work? 

The majority neglects the fact that the
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claimant made attempts to return to work,

unsuccessfully, due to her pain. The majority neglects

the fact that the claimant cannot drive a car any

appreciable distance due to her compensable injury. The

majority neglects the fact that the claimant requires

narcotic medication to manage her pain, which affects

her cognitive function, and which negatively impacts her

ability to perform in the classroom. The majority

neglects the fact that the claimant’s almost forty year

work history is that of a motivated, dedicated educator

devoted to her students.

Dr. Burton’s opinion on disability was made

several months after his prior statements that the

claimant could return to work. This was not a

contradiction, but rather a change in opinion based upon

the facts at hand at that time. The majority’s

conclusions regarding Dr. Burton require that a

physician never change his or her assessment, which is

ridiculous.

Dr. Burton stated that the claimant could not

return to the classroom and could not be retrained to

perform a different job in her abilities. He noted her

back injury and poor results from treatment. He also
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discussed her other health issues, which have been

exacerbated by her inability to be active. This is

compelling evidence of the severe impact the claimant’s

injury has had upon her ability to work and to function.

It is important to note that the claimant was able to

work with her other issues, until she was assaulted and

injured her back. Because her pre-existing issues did

not prevent her from working before the compensable

assault and did not generate impairment ratings, the

compensable assault was the major cause of her

disability. See Pollard v. Meridian Aggregates, 88 Ark.

App. 1, 193 S.W.3d 738 (2004); Needham v. Harvest Foods,

64 Ark. App. 141, 987 S.W.2d 141 (1998); Wal Mart Stores

Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889

(2002). The fact that her pre-existing conditions have

worsened as a result of her compensable injury only

emphasizes the fact that the compensable injury was the

major cause of her disability.

The claimant was terminated, because she did

not return to work in a job she was told she could not

do. There was no light duty work available to her from

her employer, within the restrictions of the medical

providers selected by the respondents. Her termination
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serves to show her limitations, and the respondents’

unwillingness to accommodate the claimant - not any

unwillingness to work on her part.

I find that the claimant has sustained a

permanent total disability caused by her compensable

injury for which she is entitled to benefits. While I

agree that the claimant is entitled to at least 50% wage

loss benefits, I cannot agree that she is not entitled

to much, much more.

For the foregoing reasons, I concur in part

with and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


