
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F303084 

CANDI CONNORS, EMPLOYEE                          C L A I M A NT

ARKANSAS STATE MILITARY DEPARTMENT, 
EMPLOYER                                RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA                    R E S PONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

     
ORDER FILED JUNE 1, 2016

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN MCNEELY,
Attorney at Law, Jacksonville, Arkansas.

Respondents No. 1 represented by the HONORABLE CHARLES
H. MCLEMORE, JR., Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

ORDER

The respondents in the above-styled matter have

filed a Motion To Introduce New Evidence.  The claimant

has filed a motion to hold the briefing schedule in

abeyance pending a ruling on the respondents’ motion.  

According to the record before the Commission, the

parties stipulated that the claimant sustained a

compensable injury on March 14, 2003.  The parties
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stipulated that the respondents provided medical

treatment, including surgeries, and that the respondents

paid temporary total disability benefits until the end

of the claimant’s last healing period on May 19, 2005. 

The parties stipulated that the respondents accepted a

14% anatomical impairment rating.  A physician reported

in February 2014 that the claimant had been involved in

a motor vehicle accident and had injured her left arm

and ribs.    

A pre-hearing conference was held on December 2,

2014, and a pre-hearing order was filed on December 2,

2014.  The claimant contended that she was permanently

totally disabled.  The respondents contended that all

appropriate benefits had been paid.  The parties agreed

to litigate the issues, “Authorized medical treatment,

loss of wage-earning capacity, Fund liability, and

attorney’s fees.  All other issues are reserved.”  

A hearing was held on November 5, 2015.  At that

time, the respondents’ attorney cross-examined the

claimant regarding the 2014 motor vehicle accident and

regarding the claimant’s history of mental health

treatment.  An administrative law judge filed an opinion

on February 3, 2016.  The administrative law judge
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found, among other things, that the claimant sustained

wage-loss disability in the amount of 40%.  Both parties

filed timely notices of appeal to the Full Commission. 

The Clerk of the Commission subsequently corresponded

with the parties and established a briefing schedule.

In their Motion To Introduce New Evidence, the

respondents state that the claimant’s pre-existing

mental health issues, rather than the compensable

injury, are the basis for the claimant’s lack of gainful

employment.  The respondents state that they have

received “new evidence regarding the claimant’s mental

health issues.”  The respondents expressly admit in

their brief, p. 4, beginning at line 10, that some of

the claimant’s mental health records have been in the

respondents’ possession since March 10, 2015 but were

not introduced into evidence at the November 5, 2015

hearing.  The respondents’ attachments to their motion

include records from Baptist Health beginning January 5,

2014.  The respondents’ exhibits also include records of

treatment from Living Hope Southeast, LLC, beginning

November 11, 2015.  

Ark. Code Ann. §11-9-705(Repl. 2012) provides, in

pertinent part:
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(c) INTRODUCTION OF EVIDENCE.  (1)(A) All oral
evidence or documentary evidence shall be
presented to the designated representative of
the commission at the initial hearing on a
controverted claim, which evidence shall be
stenographically reported.
(B) Each party shall present all evidence at
the initial hearing.

In order for the Commission to allow submission of

additional evidence, the movant must demonstrate that

the new evidence is relevant; that the new evidence is

not cumulative; that the new evidence would change the

result of the case; and that the movant was diligent in

presenting evidence to the Commission.  Long v. Wal-Mart

Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).  

The Full Commission reiterates that some of the

exhibits the respondents seek to introduce were in the

respondents’ possession no later than March 10, 2015 and

were not introduced into the record at the November 5,

2015 hearing before the administrative law judge. 

Moreover, the claimant plainly testified at the hearing

that she suffered from mental health issues and that she

had been involved in a motor vehicle accident in

February 2014.  Even if the respondents were diligent in

presenting the “new evidence” to the Commission with

regard to the claimant’s motor vehicle accident and

history of mental health treatment, the respondents have
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not demonstrated that this evidence is relevant, not

cumulative, or would in any way change the result of our

adjudication with regard to the claimant’s amount of

wage-loss disability or permanent total disability

resulting from the claimant’s March 14, 2003 compensable

injury.    

The Full Commission therefore denies the

respondents’ motion to introduce “new evidence.”  We

will impartially adjudicate this claim in accordance

with relevant Arkansas law based on the evidence

properly submitted at the November 5, 2015 hearing

before the administrative law judge and pursuant to the

issues the parties agreed to litigate.  The Full

Commission will decide the case de novo and we will not

be bound by the characterization of evidence adopted by

the administrative law judge.  Tyson Foods, Inc. v.

Watkins, 37 Ark. App. 230, 792 S.W.2d 348 (1990).  The

Full Commission notes that the claimant has filed a

motion to hold the briefing schedule in abeyance.  The

Full Commission grants the claimant’s motion, and we

direct the Clerk of the Commission to establish a final

briefing schedule so that both parties can brief the

Commission with regard to the issues agreed upon at the
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November 5, 2015 hearing before the administrative law

judge.

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority's denial of Respondents' motion to introduce

new evidence. 

Arkansas Code Annotated § 11-9-705(c)(1)

(Repl. 2002) provides that all evidence must be

submitted at the initial hearing on the claim.  In order

to submit new evidence, the moving party must show that

the newly discovered evidence is (1) relevant; (2) is

not cumulative; (3) will change the result; and that (4)

the party seeking to introduce the evidence was

diligent. Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575

(1960); Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d
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391 (1982).

The Commission has broad discretion with

reference to admission of evidence and our decision will

not be reversed absent a showing of abuse of that

discretion.  Clark v. Peabody Testing Service, 265 Ark.

489, 579 S.W.2d 360 (1979); W.W.C. Bingo v. Zwierzynski,

53 Ark. App. 288, 921 S.W.2d 954 (1996); Litnthicum v.

Mar-Bax Shirt Co., 23 Ark. App. 26, 741 S.W.2d 275

(1987); Southwest Pipe and Supply v. Hoover, 13 Ark.

App. 144, 680 S.W.2d 723 (1984).  

Respondents seek to introduce the claimant’s

mental health records from her psychiatrist and

therapists from May 14, 2014 through March 10, 2016.  I 

find that the “new evidence” respondents seek to

introduce is relevant, it is not cumulative, and has the

potential to possibly change the results of the claim. 

I also find that the respondents were diligent in

obtaining and presenting this evidence.  These records

establish the claimant’s long standing mental health

issues and the impact these issues have upon her ability

to work.  Respondents did not receive these records

until after the hearing, and they include treatment the

claimant has received since the hearing.  Respondents
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are not seeking to introduce records in their possession

at the time of the hearing, only records they have

obtained after the hearing.  These records are not

cumulative as these mental health records were not

submitted at the hearing and many were not even

generated until after the hearing. Since the

Administrative Law Judge found in part that the

claimant’s mental health issues were not the major cause

of her wage loss disability, it is possible that this

new evidence may change the results of this claim.  

Accordingly, I must respectfully dissent from the

majority's opinion.

KAREN H. McKINNEY, Commissioner


