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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed October 22, 2015.  The

administrative law judge found that the claimant proved

her attorney was entitled to fees for legal services. 

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that the respondents

did not controvert the claimant’s entitlement to

permanent anatomical impairment for the claimant’s

compensable wrist injuries.  Additionally, there has not
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been an award of indemnity benefits in accordance with

Ark. Code Ann. §11-9-715(a)((B)(ii)(Repl. 2012).    

I.  HISTORY

The parties stipulated that the claimant “sustained

compensable injuries to her bilateral wrists” on or

about February 22, 2013.  The claimant testified that

she injured “both wrists and my left knee.”  The parties

stipulated that “the claim was accepted and the

respondents paid medical and temporary total disability

benefits.”  The claimant testified on direct

examination:

Q.  Did you have a problem early on about
getting some treatment done with your knee?

A.  Yes.

Q.  Is that when you hired an attorney?

A.  Yes.  

According to the record, the claimant’s attorney

corresponded with the Clerk of the Commission on June 5,

2013 and stated in part:

Please be advised this office has been
retained to represent the Claimant in the
above-styled case.  It is the Claimant’s
position she sustained injuries to both
wrists and her left knee on 02/22/13.  It is
Claimant’s position she injured both wrists
and her left knee on that date.  By copy of
this letter we are requesting the Respondents
to state their position with respect to
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whether or not they accept or deny the
Claimant’s left knee injury and the suggested
surgery.  Time is of the essence.  The
Claimant has pre-surgical appointment with Dr.
Baskin on the 11th of June and surgery is
tentatively scheduled by Dr. Martin for the
24th of June.  The Respondents have known
about the Claimant’s knee injury for going on
six months.  If they have not stated their
position by June 15th then it is our
contention that Respondents have controverted
the left knee injury and we would request the
case be referred to an Administrative Law
Judge as of June 16th for a hearing on the
compensability of the Claimant’s left knee....

The claimant testified that the respondents

eventually approved surgery for her left knee.

The claimant testified that she treated for her

compensable wrist injuries with Dr. John Michael

Stephenson.  Dr. Stephenson reported on February 9,

2015:

Ms. Carver is seen today in followup in the
orthopaedic hand surgery clinic.  Her history
is quite long.  She sustained a work injury on
February 23, 2013 when she had a grade 1 right
open distal radius fracture with a
scapholunate dissociation.  This was treated
with open reduction and internal fixation of
the scapholunate disassocation by Dr. Nelluri. 
She also had a contralateral left distal
radius fracture which underwent open reduction
and internal fixation as well as a carpal
tunnel release.  Dr. Nelluri followed this
out and ultimately on April 17, 2013 took out
the pins on the right and in August 2013 took
out the right distal radius plate.  I took out
her left distal radius plate on February 20,
2014, a left forearm flexor tenosynovectomy,
and neuroplasty of the median nerve.
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Her recovery has been complicated because of a
Monteggia fracture which was not work related. 
She had open reduction and internal fixation
of this done by Dr. Ahmadi on June 12,
2014....She is back to work now.  She states
that she is doing well.  Her left wrist does
cause her pain more than her right wrist....

Dr. Stephenson’s impression was “1.  Status post

removal of left distal radius plate performed by me.  2. 

Previous surgeries performed by Dr. Nelluri.  3. 

Traumatic arthropathy of bilateral distal radiocarpal

joints.  PLAN: I do think she is at MMI.  She may be

released back to work without restriction.  She has been

released from my care.  Her impairment rating of the

whole person is 26%.  This is based on left and right

wrist ROM in flexion, extension, radial deviation, and

ulnar deviation as well as values of pinch and grip

strength.  These values are based on the AMA Guidelines

for the Evaluation of Impairment.”

The claimant testified that her Nurse Case Manager

was Teresa Daves.  The record indicates that Teresa

Daves corresponded with Tiphanie Nelson, a claims

analyst for the respondents, on February 9, 2015:  “Ms.

Carver returned to Dr. Stephenson, orthopedist at UAMS,

on 2/9/15 for follow up evaluation of bilateral wrist

fractures....She stated that she has been working her



CARVER - G301724 5

regular position as a physical therapist at UAMS without

any problems.  Dr. Stephenson placed her at MMI as of

today, 2/9/15, and sent her over to the therapist at

UAMS for final measurement to determine her impairment

rating....I will fax you the work note and forward the

impairment rating once received.  I provided Dr.

Stephenson my contact information again in order to

obtain this information in a timely manner.  File

closure is anticipated once impairment rating is

received.”

Tiphanie Nelson replied to Teresa Daves on

February 11, 2015:  “I need him to address the rating to

the upper extremities and also he said based on range of

motion, I need to know if the rating is based soley

(sic) on range of motion and if so is it active or

passive ROM.”  Claire Christ, a Registered Nurse

representing Dr. Stephenson, informed Teresa Daves on

February 12, 2015 regarding the impairment rating, “This

is based on active ROM as measured by the hand

therapist.  Also includes grip strength and 2 point

discrimination.”  Teresa Daves replied to Tiphanie

Nelson on February 12, 2015: “I received an e-mail

answer regarding the motion.  The rating was based on
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her active range of motion from therapist measurements. 

I requested he address the upper extremity rating, but

have not received anything yet.”  Tiphanie Nelson stated

on February 13, 2015, “If it’s based soley (sic) on

active, we won’t owe the rating.”         

Dr. Stephenson signed a Form AR-3, Physician’s

Report on February 27, 2015.  Dr. Stephenson indicated

that the claimant had sustained a 26% whole-body

impairment rating, 17% to the left hand/upper extremity,

and 11% to the right upper extremity.  Claire Christ

stated on March 10, 2015, “The ROM is based on active

ROM.  The grip strength and pinch strength are based on

measured values.”  

The claimant’s attorney corresponded with Tiphanie

Nelson on March 17, 2015: “I have enclosed the

impairment rating signed by Dr. John Stephenson in the

above styled case.  Please review and advise if you feel

this is a case we can settle.”  Tiphanie Nelson informed

a paralegal for the claimant’s attorney on March 18,

2015, “the rating was based on ‘Active Range of Motion’

this is not an objective finding, therefore we don’t owe

for the rating.  PECD will be more than happy to

reconsider a rating that is objective based on AR
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Workers’ Comp law.”

The claimant’s attorney corresponded with Dr.

Stephenson on March 24, 2015 and stated in part, “I have

enclosed an email I received from the insurance

company’s adjuster concerning your impairment rating in

the above-styled case....Could you fill out the enclosed

form based upon the 4th Edition of the AMA Guidelines

and, if you use range of motion, it must be ‘passive.’ 

Your assistance in this matter is greatly appreciated.” 

Dr. Stephenson opined in correspondence dated March 27,

2015 that the claimant had sustained an 8% whole-person

impairment rating, 10% to the left upper extremity and

4% to the right upper extremity.  Dr. Stephenson stated,

“These are based on passive ROM as recorded by our

certified hand therapist, Paul Creel.”

Dr. Stephenson signed another Form AR-3,

Physician’s Report on March 27, 2015.  Dr. Stephenson

indicated that the claimant had sustained a 10%

permanent impairment to the left upper extremity and a

4% permanent impairment to the right upper extremity. 

The parties stipulated that the claimant “was assigned

impairment ratings of 4% to the right wrist and 10% to

the left wrist.  The respondents accepted and are paying
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these ratings.”

Counsel for the respondents informed the claimant’s

attorney on April 23, 2015, “We have received your

request for a hearing on the issue of controversion of

permanent anatomical impairment rating.  However, the

impairment rating we received from Dr. John Stephenson,

and his response to our adjuster, Ms. Tiphanie Nelson,

states that the rating is based on active range of

motion.  This rating is, therefore, not based on

objective medical findings as required by ACA §11-9-

704(c).  While PECD has not controverted the payment of

PPD, it is not clear how much PPD is owed at this time

because of the invalid rating....Will you allow your

client to be seen by Dr. Bruce Randolph of UAMS for an

IME to determine what her impairment rating may be,

based on objective medical findings, including passive

range of motion?  Please advise so an appointment can be

made.”  The claimant’s attorney replied on April 28,

2015 and stated in part, “the Claimant will not allow

Dr. Randolph to see the Claimant.”

The claimant wrote to Tiphanie Nelson on May 29,

2015:

I received a check from the Auditor of the
State in the amount of $904.00 on May 12. 
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There with (sic) no explanation as to why I
was receiving the check.  I called the AR
Insurance department and after being
transferred several times, I talked to someone
in your office who related that is was (sic)
my Worker’s Comp settlement for injuries
sustained in February of 2013.  I was told
that I would be receiving a written
explanation as to how the settlement was
determined.  I am writing you because as of
this date, I have not received anything from
your office explaining how the determination
was made.  Thank you for your help in this
matter.  

The respondents’ attorney corresponded with counsel

for the claimant on June 12, 2015:

We received a letter from your client asking
about a check she has received.  Attached is
the letter from her.  Please let your client
know that PECD has been issuing checks to her
in the amount of $904.00 every two weeks ($452
per week) for Permanent Partial Disability. 
The first check covered the period of April 29
to May 12, 2015 and was issued after we had
received, from you on April 29, impairment
ratings assigned by Dr. John Stephenson dated
March 27 which state that the claimant had
permanent physical impairment based on passive
range of motion, which we had been asking him
about since February when he issued a rating
based on active range of motion.  We
subsequently learned from the Dr. Stephenson’s
office that the new ratings were based on
different measurements for passive range of
motion, which had been taken at the same time
as the active range of motion measurements he
had used for his earlier impairment rating. 
Therefore, we have decided to accept the
ratings of 4% to the right wrist and 10% to
the left wrist based on passive range of
motion, with payment beginning with the date
we had knowledge of the ratings for passive
range of motion.  
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The amount of permanent impairment is an issue
you have raised to litigate in the upcoming
hearing, and as we have stated before, PECD
has not controverted the payment of PPD for
the claimant’s wrists.  PECD recognizes that
Claimant is owed PPD for some permanent
physical impairment and we have been trying to
clarify what amount of permanent impairment
she has, since receiving the first rating in
February.  We even offered to send her to
another doctor to obtain passive range of
motion ratings.  Therefore, we do not owe an
attorneys fee on the ratings since we never
controverted them.        

A pre-hearing conference was held on June 15, 2015

and a pre-hearing order was also filed on June 15, 2015. 

The claimant contended, “She had multiple injuries as a

result of her work-related accident.  She had a total

knee replacement and injuries to her left arm and wrist,

and right arm and wrist.  The claimant had surgery and

received an impairment rating.  The respondents denied

the impairment rating as being based upon active range

of motion.  Even though the claimant had surgery, the

respondents made no attempt to determine the actual

impairment rating, causing the claimant to request a

hearing for the judge to assign the rating pursuant to

the 4th Edition of the AMA Guidelines.  The claimant has

requested updated records from her treating physician. 

The issue as to the impairment rating to the arms and

wrists has been controverted and proper attorney’s fees
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should attach.”  

The respondents contended that “all appropriate

benefits owed have been or are being provided, all

medical treatment reasonably necessary for this injury

has been provided, and permanent partial disability

benefits have not been controverted to date because the

respondents have been trying to clarify what appropriate

percentage of permanent physical impairment has been

assigned to the claimant’s wrists.  The respondents

received a report with an impairment rating from Dr.

John Stephenson dated February 9, 2015, but it was based

on active range of motion.  The respondents have

attempted, repeatedly, to clarify with Dr. Stephenson

what impairment rating the claimant may have based on

objective medical findings.  On April 29, 2015 the

respondents received from the claimant’s attorney an

impairment rating dated March 27, 2015, signed by Dr.

Stephenson, which states the rating is based on passive

range of motion.  However, the respondents are still

trying to determine what percentage of impairment is

appropriate because while this March 27, 2015 report

says it is based on passive range of motion, it also

contains measurements which are different from the
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previous measurements, but the respondents have no

knowledge of the claimant having a return visit for new

measurements.  It is unclear when the doctor obtained

measurements based on passive range of motion, and why

the March 27 report, which is entirely different from

the earlier reports, was sent to the claimant’s

attorney, apparently upon request, but not to the

respondents despite the respondents’ earlier requests

about the rating and range of motion.”  

The respondents contended that they “have not

controverted the claimant’s entitlement to permanent

partial disability.  The respondents have only tried,

repeatedly, to determine what valid rating the claimant

may have.  Nevertheless, since the respondents know that

the claimant has some impairment based on a passive

range of motion test, the respondents have begun payment

of permanent partial disability benefits while the

correct rating is being determined.  The respondents

reserve the right to raise additional contentions, or to

modify those stated herein, pending the completion of

discovery.”  

The parties agreed to litigate the following issue:

“Whether the claimant’s counsel is entitled to a
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controverted attorney’s fee in connection with the

assignment and acceptance of the impairment ratings. 

All other issues have been reserved.”

After a hearing, an administrative law judge filed

an opinion on October 22, 2015.  The administrative law

judge found that the claimant’s attorney was entitled to

fees for legal services.  The respondents appeal to the

Full Commission.  

II.  ADJUDICATION

A.  Fees for legal services

Act 796 of 1993, as codified at Ark. Code Ann. §11-

9-715(Repl. 2012) provides, in pertinent part:

(a)(1)(A) Fees for legal services rendered in
respect of a claim shall not be valid unless
approved by the Workers’ Compensation
Commission.
(B) Attorney’s fees shall be twenty-five
percent (25%) of compensation for indemnity
benefits payable to the injured employee or
dependents of a deceased employee....
(B)(I) In all other cases whenever the
commission finds that a claim has been
controverted, in whole or in part, the
commission shall direct that fees for legal
services be paid to the attorney for the
claimant as follows: One-half (½) by the
employer or carrier in addition to
compensation awarded; and one-half (½) by
the injured employee or dependents of a
deceased employee out of compensation payable
to them.
(ii) The fees shall be allowed only on the
amount of compensation for indemnity benefits
controverted and awarded....
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An administrative law judge found in the present

matter, “3.  Claimant has proven by a preponderance of

the evidence that her counsel is entitled to a

controverted attorney’s fee pursuant to Ark. Code Ann.

§11-9-715(Repl. 2012) on the permanent partial

impairment ratings she was assigned concerning her

bilateral wrists that Respondents ultimately accepted.”  

The Full Commission does not affirm this finding. 

The determination of whether a claim is controverted is

a fact question to be resolved from the circumstances of

the particular case.  Climer v. Drake’s Backhoe, 7 Ark.

App. 148, 644 S.W.3d 637 (1983).  In the present matter,

the Full Commission finds that the respondents did not

controvert the claimant’s entitlement to permanent

anatomical impairment benefits for the claimant’s

compensable wrist injuries.  The parties stipulated that

the claimant sustained compensable injuries to her

bilateral wrists on or about February 22, 2013.  The

parties stipulated that “the claim was accepted and the

respondents paid medical and temporary total disability

benefits.”  The claimant testified that she also injured

her left knee on February 22, 2013.  The claimant

testified that she hired legal counsel to assist in
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obtaining workers’ compensation benefits related to her

knee, not her compensable wrist injuries.  The evidence

does not demonstrate that the claimant was compelled to

hire an attorney in order to receive benefits for her

wrist injuries.  When the claimant’s attorney first

corresponded with the Commission on June 5, 2013, he

requested a hearing for benefits related to the

claimant’s left knee, not the claimant’s wrists.  

Dr. Stephenson noted on February 9, 2015 that the

claimant had returned to work.  Dr. Stephenson assigned

the claimant a 26% anatomical impairment rating for the

claimant’s wrists.  The record thereafter details

extensive correspondence among a nurse case manager, a

claims adjuster, a registered nurse, the treating

physician, and counsel for both parties.  This

correspondence showed confusion and disagreement with

regard to the proper anatomical impairment rating for

the claimant’s wrists.  Dr. Stephenson eventually

revised his rating and opined on March 27, 2015 that the

claimant had sustained permanent anatomical impairment

in the amount of 8%, i.e., 10% to the left upper

extremity and 4% to the right upper extremity.  The

respondents have stated on the record that they accepted
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and began paying this rating after they received same on

April 29, 2015.  The mere failure of an employer to pay

compensation benefits does not amount to controversion,

especially in instances where the carrier accepts the

injury as compensable and is attempting to determine the

extent of the disability.  Hamrick v. The Colson Co.,

271 Ark. 740, 610 S.W.2d 281 (Ark. App. 1981).  The

evidence in the present matter demonstrates that the

respondents were attempting to determine the extent of

the claimant’s permanent anatomical impairment before

they ultimately accepted Dr. Stephenson’s revised rating

on April 9, 2015.  The respondents did not controvert

the claimant’s entitlement to permanent anatomical

impairment.    

Moreover, administrative law judges and the Full

Commission shall strictly construe the provisions of Act

796 of 1993.  See Ark. Code Ann. §11-9-704(c)(3)(Repl.

2012).  Act 796 of 1993, as codified at Ark. Code Ann.

§11-9-715(a)(2)(B)(ii)(Repl. 2012), expressly provides

that attorney’s fees shall be allowed “only on the

amount of compensation for indemnity benefits

controverted and awarded [emphasis supplied].”  The

parties in the present matter did not ask the Commission
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to adjudicate the proper amount of anatomical impairment

relating to the claimant’s compensable wrist injuries. 

The amount of the claimant’s permanent anatomical

impairment for her compensable wrist injuries was not an

agreed issue for adjudication, and the administrative

law judge did not award any amount of anatomical

impairment.  The claimant does not contend to the Full

Commission that she is entitled to any amount of

permanent anatomical impairment other than the amount

which the respondents voluntarily paid beginning

April 9, 2015 before the pre-hearing conference held on

June 15, 2015 with regard to controversion.  The record

shows that the claimant had returned to full employment

no later than February 9, 2015 before the respondents

began paying permanent benefits for the period beginning

April 9, 2015.  The evidence does not demonstrate that

the claimant suffered any hardship as a result of the

respondents’ delay of acceptance of permanent benefits

until April 9, 2015.  Nor does the record show that

litigation was necessary in order for the claimant to

receive benefits related to Dr. Stephenson’s revised

rating.

Based on our de novo review of the entire record,
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therefore, the Full Commission finds that the

respondents did not controvert the claimant’s

entitlement to permanent anatomical impairment related

to the claimant’s compensable wrist injuries.  In

addition, there has not been an award of indemnity

benefits in accordance with Ark. Code Ann. §11-9-

715(a)(B)(ii)(Repl. 2012).  The Full Commission

therefore reverses the administrative law judge’s

finding that the claimant’s attorney was entitled to

fees for legal services, and this claim is denied and

dismissed.

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority decision denying an attorney’s

fee in this claim.

The claimant sustained a compensable injury to
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her wrists and had surgery. The claimant received an

impairment rating, which the respondent insurance

company refused to pay without clarification. The

respondent admitted that some permanent partial

disability benefits were owed but refused to pay without

a clarification of the rating. 

The claimant’s attorney requested a hearing on

the rating, controversion and fees. He wrote a letter to

the treating physician to request a rating based upon

passive range of motion, not active range of motion. The

attorney also communicated with the physician’s nurse to

arrange for a second evaluation to get a rating based

upon passive range of motion. The physician believed

that he assessed passive and active range of motion in

the initial evaluation, but he was mistaken. The second

evaluation was performed, and a new rating established.

The claimant’s attorney received the report and sent it

to the Commission and opposing counsel, as one does in

preparation for a requested hearing. 

The purpose of the attorney’s fee statute is

to place the onus of the expense of litigation upon the

party that necessitated it. Cleat v. Southern Metals,

335 Ark. 342, 291 S.W.2d 529 (1998). The Commission has
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found that a claim for permanent disability benefits,

which was not accepted within two months and was paid

through the efforts of the claimant’s attorney, was

controverted and a fee due. Huntsman v. Mechanicism

Inc., 209 AWCC 146, Claim No. F511258 (Full Commission

Opinion filed August 25, 2009). 

The respondents knew permanent partial

disability benefits were due, but refused to pay the

rating assessed or any permanent partial disability

benefits at all. They did not make arrangements for a

new rating evaluation. The claimant required the

assistance of an attorney to defend her right to those

benefits, and the attorney requested a hearing,

communicated with the physician, and obtained the new

rating. 

Interestingly, the amount of the fee sought to

be avoided by the respondents is minuscule, less than

$1500, which raises the question of the purpose of their

objection. Practically speaking, it cost more to pursue

the appeal than they would have had to pay. This

certainly smacks of some harassment of the claimant and

her attorney in punishment for pursuing her claim and of

unreasonableness, forcing the Commission to spend 
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resources in an amount inordinate to the issue in

question, including the effort of the majority to write

eighteen pages on this issue. 

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


