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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed February 16, 2016, finding that the claimant

failed to prove by a preponderance of the evidence that she

sustained a low back injury on September 20, 2011, and

denying medical treatment for said alleged injury.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant failed to prove by a preponderance

of the evidence that she sustained a low back injury on
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September 20, 2011, arising in and out of the course of her

employment with the respondent-employer, in that the

claimant failed to present medical evidence supported by

objective findings contemporaneous with her otherwise

compensable pelvic injury of that date to prove that she

sustained a low back injury.  Furthermore, the claimant 

failed to prove a causal connection between her lumbar

condition and her compensable injury.  Therefore,

compensability of the claimant’s alleged low back injury is

denied as well as all medical treatment associated with this

alleged injury, and this claim is hereby dismissed.

I. HISTORY

It is undisputed that on September 20, 2011, the

claimant sustained a compensable pelvic fracture when a co-

worker pushed a pallet jack through a set of swinging doors

causing one of those doors to hit the claimant’s right hip,

temporarily pinning her between the door and a concrete

wall.  The claimant described the force of impact from this

event as “very fast and hard.”  The claimant reported the

accident to the company nurse, Richard Johnson, who then

took her to see Dr. Karl Haws.  The claimant testified that

upon presenting to Dr. Haws, she was experiencing “very

strong pain” in her lower back and leg.  X-rays of the
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claimant’s right hip revealed a superior pubic ramus

fracture, which Dr. Haws described as “stable.”  The

claimant testified that Dr. Haws prescribed her pain

medication and crutches, and restricted her to sitting work-

duties only.  The claimant testified that she worked under

this restriction for a total of three (3) months.  The

claimant further testified that she was completely able to

stop using her crutches in March of 2012 when she “went back

to work on the line.”

The claimant stated that when she presented to Dr.

Haws on January 10, 2012, she still had pain in her low back

and hip.  The claimant denied that Dr. Haws conducted any

diagnostic testing or prescribed her physical therapy at

that time.  The claimant testified that after she returned

to regular duty sometime in March or April of 2012, she was

still in “a lot of pain.”  The claimant further testified

that the company nurse, Richard Johnson, told her she should

walk, and he demonstrated for her how she should walk.  The

claimant stated that she became “comfortable again” walking

when she stopped using her crutches, but that she still had

pain.

The claimant testified that she reported her

continuing pain to Nurse Johnson.  More specifically, the
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claimant stated, “I told him that it had been a year and

that I still had a lot of pain in my low back and my hip and

could he please take me back to see the doctor again.”  

According to the claimant, Johnson told her that he would

relay her request to his superiors and get back with her. 

The claimant stated that she approached Johnson “a lot”

thereafter, inquiring as to the response he received from

his superiors.  The claimant stated that Johnson eventually

informed her that her request had been denied because her

pain was not associated with her compensable injury.  The

claimant stated that she showed Johnson a picture of her

right hip allegedly taken three (3) to five (5) days after

her accident which she claimed confirmed the severity of her

injury.  “I showed him that picture because he said that the

pain couldn’t be from the accident,” stated the claimant,

“and so I showed it to him to ask him, how can it be that

the pain is not from the accident because the door hit me

right on my hip.”  Thereafter, the claimant sought treatment

with Dr. Haws on her own. 

Medical records reveal that when the claimant 

initially presented to Dr. Haws on September 20, 2011, she

reported the mechanism of her injury as follows:

The patient presents as an employee of
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Tyson Foods at Chick ‘N Quick in Rogers
for the past 9 years, and complains of
an accident which occurred on 09-12-11
at approximately 1:30 p.m.1 She was
standing on one side of a door when a
pallet jack came through the other side
of the door, the door knocking the
patient into a metal pole, the site of
impact was at her right hip. She
complains of right hip pain, with
weightbearing at the right hip. 

Upon physical examination of the claimant, Dr.

Haws noted that a “[g]ross visual examination of the area of

impact at the lateral right hip and right buttock area”

revealed no inflammation, edema or ecchymosis.  Furthermore,

the claimant displayed good right hip internal and external

rotation, with pain; flexion of the right hip to

approximately 90° while bearing weight on her lower left

extremity, and; intact neurovascular status throughout the

right lower extremity.  Dr. Haws further noted as follows:

“She complains of pain in the lower back region but there is

no tenderness to palpation here, no tenderness to palpation

at the lateral aspect of the right hip.”

The claimant presented to Dr. Haws in follow-up 

on October 26, 2011.  Upon physical examination of the

claimant and a review of new x-rays, Dr. Haws concluded

1

It is undisputed the claimant’s injury occurred on September
20, 2011. 
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that, “all-in-all,” the claimant was healing as expected. 

There was no specific mention of reported back pain in this

clinic report. 

In follow-up on November 29, 2011, Dr. Haws noted

continued satisfactory healing and a decrease in the

claimant’s reported pain.  Dr. Haws anticipated that the

claimant would be able to begin toe-touch walking with

crutches, “maybe even ambulating short distances at home” as

her conditioning and confidence improved.  Dr. Haws stated

that the “company nurse” would “work with her on explaining

toe-touch walking technique, etc.”  As before, this report

is devoid of any specific reference to back pain.

On January 10, 2012, Dr. Haws noted that the

claimant still reported soreness and some pain, but she

admitted “to walking better.”  Upon physical examination of

the claimant, Dr. Haws noted that she displayed improved

right hip range of motion and improvement ambulation, even

though she was still using crutches.  Dr. Haws continued as

follows:

She has soreness and tenderness with
range of motion testing of the right hip
and throughout the right lower
extremity, which is consistent with her
disuse over the last two months. She
complains of some color changes at the
right foot, I find no abnormality, she
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may be getting some slight peripheral
edema just due to disuse and dependence,
but there is nothing here that will not
resolve with time and increased use of
the extremity, which I wholeheartedly
encouraged.

Upon advising the claimant that her fracture was

“well healed,” Dr. Haws told the claimant that she could

slowly return to her normal activities.  Dr. Haws noted that

the “company nurse” would assist in “ramp[ing]” the claimant

back into regular duty by providing her with a job where she

would be allowed to sit or stand as needed, which Dr. Haws

opined was “an excellent way to get her back into full duty

status.”  Dr. Haws continued his clinic report as follows:

I think the best therapy for her is
getting her actually mobilizing the
extremity, she appears hesitant because
she thinks it is going to hurt. I tried
to  explain that there certainly will be
some soreness of the extremity just due
to disuse and deconditioning over the
last two months while we were allowing
this to heal. Nonetheless, at this point
I think she can certainly start
progressing and working this extremity,
using it, walking, weaning herself off
the crutches, etc. Given that the
fracture is well healed and I have every
confidence that she is going to be
ramped back in slowly under the company
nurse’s supervision, I will not
reschedule follow-up here unless she has
problems arise. 

In conclusion, Dr. Haws found the claimant’s
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pelvic fracture was completely resolved as of that date.

Aside from her annual “well woman examination” of

September 30, 2013, where we note her pelvic examination

showed no pelvic bony lesions or muscular tenderness, and

one trip to the doctor for unrelated symptoms, the record

reveals that the claimant sought no further treatment in

relation to her compensable injury until June 2, 2014, when

she returned to Dr. Haws with back pain.  On that date, the

claimant reported that she had chronic lower back pain

“overacross (sic) to her right hip.”  This pain, noted Dr.

Haws, was reportedly due to the claimant’s fractured pelvis. 

Dr. Haws’ review of the claimant’s systems revealed reported

pain, stiffness in the lower region on the right side, and

right hip joint pain.  Upon physical examination of the

claimant’s back, Dr. Haws noted decreased range of motion of

the claimant’s lumbosacral spine and reported pain elicited

by motion in the claimant’s right lower back which radiated

around to the claimant’s right groin.  Furthermore, Dr. Haws

noted limited straight leg raising with reported stiffness. 

The claimant’s lumbosacral spine, however, exhibited no

swelling, ecchymosis, asymmetry, or tenderness and warmth on

palpation.  Moreover, the claimant’s lumbosacral spine

indicated normal curvature and her neurological examination
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was normal.  Dr. Haws assessed the claimant with lumbago,

for which he wanted to try conservative treatment before

obtaining an MRI.  

When at her follow-up appointment with Dr. Haws in

July of 2014, the claimant’s symptoms remained relatively

unchanged, Dr. Haws referred the claimant for an MRI of her

lumbar spine.  That study, which was conducted on July 22,

2014, revealed mild to moderate loss of disc height at L4-L5

and L5-L6, respectively; a small posterior annular tear at

L4-L5, and; a focal right paracentral disc protrusion

abutting the thecal sac, mildly displacing the right L5 and

S1 nerve roots.  In a clinic note dated July 29, 2014, Dr.

Haws noted that they would try a steroid injection, muscle

relaxers, and anti-inflammatories.  If this treatment

failed, Dr. Haws stated that he would refer the claimant for

physical therapy, which he subsequently did on September 9,

2014. 

On December 9, 2014, the claimant reported that

she was stronger but “still having pain.”  Upon his physical

examination of the claimant’s lumbosacral spine on that

date, Dr. Haws noted no swelling, ecchymosis, asymmetry,

tenderness or warmth on palpation, or muscle spasms, normal

lumbosacral spine curvature, full range of motion, and
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negative bilateral straight leg testing.  Dr. Haws noted

that the claimant could reach 90° both seated and “lying

straight” with no guarding or pain.  Finally, although the

claimant reported lumbosacral spine pain elicited by motion,

Dr. Haws noted that she displayed no pain reaction during

her physical examination.  Dr. Haws revised his assessment

of the claimant’s condition to include lumbar disc

degeneration.

On January 21, 2015, the claimant presented to the

Northwest Arkansas Neurology Clinic for an evaluation of her

back pain where he was seen by PA-C, Michael Valentine.  In

his report of that visit, Valentine noted that after seven

(7) weeks of physical therapy, the claimant reportedly

continued to experience pain in her low back which

fluctuated in intensity.  The claimant reported to Valentine

that she had experienced this pain for the past three (3)

years as a result of her hip injury in 2011.  The claimant

also reported that she experienced referred or radiating

symptoms in her right buttock and in the anterior,

posterior, and lateral aspects of her right hip at the same

level of intensity as her back pain.  The claimant denied

numbness and/or tingling. 

The claimant described to Valentine the setting in



Calderon-G305583 11

which her symptoms first occurred as following a “crush”

injury to her pelvis at work which resulted in a right

superior ramus fracture.  A physical examination of the

claimant’s lumbar spine by Valentine, however, showed no

abnormalities, as did an inspection of her sacral spine,

hips, thighs, and SI joint.  Valentine assessed the claimant

with lumbar disc displacement without myelopathy, for which

he modified the claimant’s activities to include lifting no

more than ten (10) pounds and alternating between sitting

and standing.  Valentine also continued the claimant on her

current medications and in physical therapy.  Of note, x-

rays of the claimant’s right hip, pelvis, and right leg

taken at that visit showed no evidence of osseous disruption

and a well-maintained joint space capsule.  Moreover, a

series of lumbar X-rays taken at that time revealed well-

visualized pedicle architecture, no evidence of

spondylolysis, no evidence of instability, mild disc space

changes at the lower levels (“more so at 5-1 and 4-5”), and

loss of normal lumbar lordosis on the neutral view. 

On March 23, 2015, the claimant was seen at the

Neurology Clinic by Dr. Karl Knox.  As with her previous

appointment, other than reported right lumbosacral

tenderness upon palpation and an absence of right ankle
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reflex, the claimant’s physical muskuloskeletal and

neurological examinations were normal.  Dr. Knox concluded

that, although the claimant had a “huge” herniation at L5-S1

on the right, her condition was not bad enough at that time

to warrant surgery.  Therefore, he continued the claimant on

a conditioning program and on the same medications, he

discontinued the claimant’s physical therapy, he advised her

to modify her activities as tolerated, and he returned the

claimant to regular duty.

In correspondence from Dr. Knox to the claimant’s

counsel dated November 9, 2015, Dr. Knox stated, in part, as

follows:

As you know, I have had the opportunity
to review my clinical notes. She was
originally seen by my assistant on the
21st of January, 2015, and later seen by
me on the 23rd of March.

Referring to her clinical notes, she
relates her back and right lateral hip
pain to the injury she suffered in
September 2011. Concerning your specific
question, it certainly appears to be
clinically related to the injury of
which you spoke. The MRI findings are
certainly consistent with the injury
occurring in 2011, at which point she
suffered a broken pelvis. My opinion is
based on the facts of which you gave in
your correspondence dated 10/29/15, as
well as clinical notes reviewed dating
back to January and March of 2015, both
of which the patient relates her back
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and hip pain to be related to her
original injury. 

The correspondence from the claimant’s counsel to

which Dr. Knox referred states, in relevant part, as

follows:

As you know, and mentioned in your
history of her injury, she had a work
injury on July 15, 2013 where she was
trapped when a pallet jack hit a door
into her and broke her pelvis. She had
no complaints of back or hip pain prior
to this work injury, but ever since this
work injury, she has complained of low
back pain on the right side and right
hip. At first, of course her pelvis
being broken was an urgent concern, and
when that was taken care of, and she was
complaining of back pain, treatment was
denied by workers’ compensation.

My question to you is whether you
believe the herniated disk, and what you
have seen on the MRI and clinically from
Eva, would more likely than not have
been caused by the impact she
experienced when her pelvis was broken?
Please feel free to base your opinion on
the facts as I have given them, because,
of course, we will have to establish
those facts at the hearing. Those facts
are that she had not experienced back
pain prior to this work injury, and that
ever since the work injury, she has had
the back pain.

The claimant testified that she is still employed

with the respondent-employer in the position she had at the

time of her compensable pelvic injury.  The claimant further
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testified that housework currently causes her more physical

symptoms than her work duties.  The claimant denied that her

symptoms affect any outside activities that she does for

“fun.”  The claimant stated that she tries to avoid

activities that involve bending and picking up heavy

objects. 

Registered Nurse for the respondent-employer,

Richard Johnson, was the only other witness at the November

23, 2015 hearing before the commission.  Johnson, who

confirmed that he was a supervising nurse at the time of the

claimant’s compensable pelvic injury, testified that he took

the claimant to see Dr. Haws following her compensable hip

injury.  Further, Johnson verified that he oversaw the

claimant’s transition from restricted to regular duties.

Johnson testified that he saw the claimant on a

regular basis in March of 2012, as he worked with her to

walk without crutches.  Johnson denied that the claimant 

reported back pain during that time.  In fact, Johnson

testified that the first he had heard of the claimant’s

alleged back pain was approximately two (2) weeks before the

hearing.  

Email communications between Nurse Johnson and

Claims Adjuster, Beverly Ball, reflect that on January 14,
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2013, Johnson informed Ball that the claimant had requested

additional medical treatment because her hip was “randomly

bruising.”  “She states that the top and front of the hip is

hurting now,” continued Johnson. “She states that this has

started over the past 2 weeks or so,” he added.  Ball

responded by asking Johnson if the claimant had come to him

with any complaints or problems since her release by Dr.

Haws on January 1, 2012, to which Johnson responded,

“Yesterday was the first time she has mentioned it to me.

She tried to show me some pictures that she had on her phone

- I declined.”  

Johnson confirmed that, had the claimant informed

him that she was having back pain, he would have

specifically mentioned that in his email communication with

Ball.  Furthermore, Johnson stated that Ball responded to

his inquiry within a day - not after an extended period of

time as the claimant had indicated.  Johnson testified that

when he told the claimant that the respondent-carrier was

not going to approve further medical treatment, he gave the

claimant Ms. Ball’s name in case the claimant wanted to

contact her personally.  As to why Johnson had no interest

in seeing the claimant’s picture of her bruised hip, Johnson

explained that he did not think that it would be beneficial. 
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Moreover, Johnson explained that he and the claimant were in

a “public area” and that he did not want to “be caught

looking at someone else’s telephone and what may have been

on there.”  

Johnson admitted that he only documents

assessments, etc., and that he forwards correspondence from

physicians directly to Ms. Ball upon receipt.  Johnson

further stated that unless he has a specific reason to

supplement a medical document, he does not do so.  Finally,

Johnson testified that, at least to him, the claimant speaks

English very well.                 

II. Adjudication

A. Compensability

The burden of proof rests upon the claimant to

prove the compensability of her claim.  Ringier America v.

Combs, 41 Ark. App. 47, 849 S.W.2d 1 (1993).  There is no

presumption that a claim is compensable, that the claimant's

injury is job-related or that a claimant is entitled to

benefits.  Crouch Funeral Home v. Crouch, 262 Ark. App. 417,

557 S.W.2d 392 (1977); O.K. Processing, Inc. v. Servold, 265

Ark. 352, 578 S.W.2d 224 (1979).  

For the claimant to establish a compensable injury

as a result of a specific incident which is identifiable by
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time and place of occurrence, the following requirements of

Ark. Code. Ann. § 11-9-102(4)(A)(Supp. 2005), must be

established: (1) proof by a preponderance of the evidence of

an injury arising out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective findings,

as defined in Ark. Code. Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  See also,

Ark. Code. Ann. § 11-9-103(4)(E)(i)(Supp. 2005); Freeman v.

ConAgra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001);

Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements for

establishing the compensability of a claim, compensation

must be denied.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997), see also, Reed v.

ConAgra Frozen Foods, Full Commission Opinion, February 2,

1995 (Claim No. E317744).  Objective findings are defined at

Ark. Code Ann. § 11-9-102(16)(A)(I) as those findings which
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cannot come under the voluntary control of the patient.   

A compensable injury must be established by

medical evidence supported by objective findings, and

medical opinions addressing compensability must be stated

within a reasonable degree of medical certainty.  See,

Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W.3d 560

(2002).  Therefore, in order to prove a compensable injury,

a claimant must prove, among other things, a causal

relationship between his employment and the injury. 

McMillan v. U.S. Motors, 59 Ark. App. 85, 953 S.W.2d 907

(1997).  Objective medical evidence is necessary to

establish the existence and extent of an injury, but not

essential to establish the causal relationship between the

injury and a work-related accident.  Horticare Landscape

Mgt. V. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002);

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d

522 (1999); Wal-Mart Stores v. Leach, 74 Ark. App. 231, 48

S.W.3d 540 (2001).  Moreover, objective medical evidence is

not essential to establish the causal relationship between

the injury where objective medical evidence established the

injury’s existence, and a preponderance of other non-medical

evidence establishes a causal relation to a work-related

incident.  See, Wal-Mart Stores, Inc. v. VanWagner, supra;
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Wal-Mart v. Leach, supra.  However, in Liaromatis v. Baxter

Co. Regional Hosp., 95 Ark. App. 296, 236 S.W.3d. 524

(2006), the Court disagreed with the claimant’s argument

that the medical evidence must merely establish the

existence of the injury.  The question, stated the Court, is

not whether there are new objective findings, but whether

there is a new compensable injury. Id.  It is the injury for

which appellant seeks benefits that must be proved with

objective medical findings. Id.

Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within the

exclusive province of the Commission.  Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007). 

Moreover, the Commission is entitled to review the basis for

a medical opinion in deciding the weight and credibility of

the opinion and the medical evidence. Maverick

Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  However, the Commission is not bound by a doctor’s

opinion which is based largely on facts related to him by a

claimant where there is no sufficient independent knowledge

upon which to corroborate that claimant’s claim.  Roberts v.

Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

On September 20, 2011, the claimant sustained a
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compensable injury when a door swung open, hitting her in

the right hip.  While the claimant gave varying accounts of

the exact mechanism of that incident, the fact remains that

it resulted in a fractured pelvis.

The claimant received reasonably necessary medical

treatment for her injured pelvis, primarily from Dr. Karl

Haws.  Upon confirming by x-ray that the claimant had

sustained a pelvic fracture, which he described as “stable,”

Dr. Haws pursued a conservative course of treatment for this

injury.  This treatment included medications, physical

therapy, and work restrictions.  The claimant was also

prescribed crutches, which she used until March of 2012. 

Medical records reveal that the claimant’s

fractured pelvis showed a satisfactory response to

conservative treatment as it continued to heal throughout

the course of her treatment with Dr. Haws.  On January 10,

2012, Dr. Haws advised the claimant that her fracture was

“well healed,” and he released her to “slowly return to her

normal activities.”  While Dr. Haws noted soreness and

tenderness with range of motion testing of the claimant’s

right hip and throughout the right lower extremity on that

date, he stated that this was “consistent with her disuse

over the last two months.”  Despite the claimant’s complaint
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that her right foot was changing colors, Dr. Haws saw no

abnormality in the claimant’s foot, and he opined that “she

may be getting some slight peripheral edema just due to

disuse and dependence.”  Dr. Haws stated that he saw nothing

that would not resolve with time and increased use of the

extremity, which he “wholeheartedly encouraged.”

Dr. Haws noted that the “company nurse,” Richard

Johnson, would help transition the claimant back into

regular work duty by providing her with a job where she

would be allowed to sit or stand as needed, which Dr. Haws

opined was “an excellent way to get her back into full duty

status.”  Dr. Haws concluded by stating that the best

therapy for the claimant was her “actually mobilizing the

extremity,” which he noted the claimant appeared hesitant to

do because she feared that this would be painful.  Although

Dr. Haws admitted to the claimant that she should expect

some extremity soreness due to disuse and deconditioning

while she healed, he stated, “Nonetheless, at this point I

think she can certainly start progressing and working this

extremity, using it, walking, weaning herself off the

crutches, etc.”  Given that the claimant’s fracture was well

healed and Dr. Haws had “every confidence” that she would be

slowly “ramped back” into regular duty under Nurse Johnson’s
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supervision, Dr. Haws released the claimant from his care to

return only as per needed. 

With the aide of Nurse Johnson, the claimant

subsequently returned to regular duty.  And, although the

claimant now alleges that she has experienced persistent

back pain from the time of her 2011 injury, the claimant

failed to return to Dr. Haws until January of 2013, which

was a full year after her release by Dr. Haws.  It was then

that she first complained to Haws of lower back pain.  

Moreover, the claimant testified that she had

reported her back pain to Johnson and had asked for

additional medical treatment, but she indicated that he was

slow to respond to her request.  Contrary to the claimant’s

testimony indicating that she had to wait for some period of

time before Nurse Johnson finally informed her that her new

complaint would not be covered by workers’ compensation,

Nurse Johnson testified that on January 14, 2013, he

contacted Claims Adjuster, Beverly Ball, about the

claimant’s request for additional medical treatment, and

that Ms. Ball promptly replied that additional medical

treatment was denied.  Email correspondence between Johnson

and Ball supports Johnson’s testimony in this regard. 

Furthermore, this email correspondence supports Johnson’s
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testimony that the claimant complained to him of random

bruising and pain in the front area of her pelvis, which

completely contradicts the claimant’s testimony that she

told Johnson she had developed worsening back pain for which

she felt she needed to be treated.  Moreover, while the

claimant testified that she tried to show Johnson a picture

of bruising on her hip to confirm her need for additional

medical treatment, the claimant failed to prove the date

upon which this picture was taken - alleging only that it

was taken three (3) to five (5) days after her 2011 injury. 

Furthermore, the claimant failed to verify that it was an

actual picture of her own hip.  Johnson credibly testified

that he refused to look at the picture because it was on her

phone, they were in a public setting, and that it was not

beneficial in helping assess her current complaints.

Because it was not authenticated, we find that the

photograph submitted the record by the claimant allegedly

showing bruising on the claimant’s hip is of no probative

value in this claim.  Furthermore we find that the

preponderance of the evidence supports a finding that Nurse

Johnson made a timely inquiry into obtaining additional

medical treatment for the claimant’s right hip.

In addition, we find that Nurse Johnson credibly
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testified that, had the claimant reported a back pain to him

in January of 2013, this would have been reflected in his

email correspondence of January 14, 2013, to Ms. Ball. 

Combined with the remainder of the credible evidence in this

claim, we find that the preponderance of the evidence in

this claim demonstrates that the claimant failed to complain

to Nurse Johnson of back symptoms at any time, whatsoever. 

Moreover, Dr. Haw’s clinic notes reflect that the

claimant mentioned back pain to him one time throughout the

course of her treatment; that being at her initial

appointment on January 20, 2012.  Otherwise, the claimant

failed to report to Dr. Haws that she was experiencing back

pain following her compensable hip injury until a year after

he released the claimant from his care pursuant to that

injury.  The claimant testified that she failed to seek

treatment for her back during that one (1) year period of

time because she did not realize that she could seek

additional medical treatment.  However, the claimant

testified that she requested additional medical treatment

through Nurse Johnson in January of 2013, thus tending to

discredit her testimony in this regard.  Furthermore, Nurse

Johnson credibly testified that the claimant requested

additional medical treatment for her right hip - not her
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back - which is supported by his email correspondence with

Ms. Ball.  In addition, Johnson credibly testified that he

was not aware that the claimant alleged a back injury until

two (2) weeks prior to the hearing.

Nurse Johnson testified that the claimant

communicated with him in English without difficulty, thus

demonstrating that the claimant does not suffer a language

barrier.  Yet, as compared to the remainder of the record,

the claimant’s testimony at the hearing was somewhat vague

and inconsistent when it came to certain contested facts,

i.e., she contends that she continued to experience back

pain after her work-related accident, yet the record shows

that she failed to report it to anyone.  Therefore, we

assign the claimant’s testimony very little weight in this

claim.

Furthermore, although a July 2014 MRI of the

claimant’s lumbar spine revealed a herniated disc at L5-S1,

Dr. Haws attributed this herniation to spinal degeneration. 

In addition, in December of 2014, Dr. Haws noted that the

claimant’s clinical evaluation was inconsistent with her

reports of lumbosacral pain.  

In a November 2015 letter of response to the

claimant’s counsel, however, Dr. Knox opined that the
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claimant’s lumbar herniation appeared to be “clinically

related” to the injury of which the claimant’s counsel

spoke; that being the claimant’s compensable hip injury of

2011.  Adding that the findings of the claimant’s lumbar MRI

study were consistent with the claimant’s 2011 injury, Dr.

Knox noted that his opinion was based strictly on the facts

provided to him by the claimant’s counsel in her

correspondence of October 29, 2015, as well as clinical

notes he had reviewed dating back to January and March of

2015, “both of which,” stated Dr. Knox “the patient relates

her back and hip pain to be related to her original injury.” 

A review of claimant’s counsel’s October 2015 correspondence

to Dr. Knox, however, reveals that it was somewhat

misleading, in that she stated that “ever since this work

injury,” the claimant had complained of low back pain on the

right side and right hip. “At first, of course her pelvis

being broken was an urgent concern,” added the claimant’s

counsel, “and when that was taken care of, and she was

complaining of back pain, treatment was denied by workers’

compensation.”

In addressing these statements, we find that the

record is devoid of credible proof that claimant complained

to anyone of low back pain “ever since [her] work injury.”
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Certainly, after her initial examination, the claimant

failed to report back pain to Dr. Haws during the three

months he treated her up until January of 2013, a year after

he released the claimant from his care.  Nor did the

claimant ever report back pain to Nurse Johnson, which is

supported by email correspondence between Johnson and Ball. 

Had the claimant made such a complaint, Johnson, who was the

Nurse Supervisor for the respondent-employer at that time,

credibly testified that he would have documented it.  

The claimant’s counsel specifically stated in her

correspondence to Dr. Knox that he should “feel free” to

base his opinion of causation “on the facts as I have given

them, because, of course, we will have to establish those

facts at the hearing.”  As stated, those facts were that the

claimant “had not experienced back pain prior to [her] work

injury, and that ever since the work injury, she has had the

back pain.”

Regardless of whether the claimant experienced

back pain prior to her work injury or not, the claimant has

fallen woefully short of proving that she has experienced

back pain “ever since” her 2011 hip injury in that the

record clearly fails to support this allegation. 

Furthermore, proof of compensability requires more than
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simply proving that the claimant was asymptomatic prior to

her injury.  It requires, among other things, medical

evidence supported by objective findings of an injury which

arose out of and in the course of the claimant’s employment.

While we acknowledge that a herniated disc

revealed by an MRI study constitutes objective findings, the

claimant has failed to show that her MRI identified disc

herniation was the result of a specific, work-related

incident of September 29, 2011, whereby the claimant injured

her pelvis.  More specifically, the fact that the claimant

failed to report this alleged injury to anyone until a year

after her release by Dr. Haws shows that, more likely than

not and contrary to her word, the claimant was not

symptomatic for such an injury during that one-year span of

time.  Moreover, the claimant’s flimsy excuse that she

failed to report a back injury for one year after her

medical release because the primary focus had originally

been on medical treatment for her fractured pelvis is not

supported by the record in any way, fashion, or form. 

Moreover, Dr. Knox’s 2015 opinion that the claimant’s back

condition appeared to be “clinically related” to her 2011

injury as related to him by the claimant and her counsel,

falls short of substantiating the claimant’s claim of a
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compensable back injury in that (1) the phrase “appears to

be” fails to meet our statutory requirement that medical

opinions addressing compensability be stated within a

reasonable degree of medical certainty, and (2) Dr. Knox

plainly admitted that he based his opinion solely on the

history and documentation provided to him by the claimant

and her counsel, which I note only dated back to the

beginning of 2015.   

Because reasonable minds can assume that the

history of the claimant’s alleged back injured as provided

to Dr. Knox would naturally be biased in her favor (see,

generally, Burnett v. Philadelphia Life Ins. Co., 81 Ark.

App. 300, 101 S.W.3d 843 (2003)), and, because Dr. Knox

admitted that his opinion was based strictly on the facts

provided to him by the claimant and her counsel, we find

that Dr. Knox’s opinion of causation is fatally flawed and

cannot be considered.  See, Roberts v. Leo-Levi Hospital,

supra.  Therefore, based upon Dr. Haws’ opinion that the

claimant’s back condition is degenerative in etiology,

combined with the fact that the claimant failed to report

back symptoms for an entire year following her release by

Dr. Haws pursuant to her compensable hip injury, we find

that the claimant has failed to prove by a preponderance of
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the evidence that she sustained a compensable back injury on

September 29, 2011, or that her degenerative back condition

is causally related to her work-related accident. Therefore,

we affirm the administrative law judge finding that the

claimant has failed to prove that she sustained a

compensability injury and this claim is hereby dismissed.

IT IS SO ORDERED.

   

                                  
S. DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that the

claimant failed to establish by the preponderance of the

evidence that she sustained a low back injury on September

16, 2011, arising in and out of the course of her employment

in that she failed to present medical evidence supported by

objective findings contemporaneous with her compensable

pelvic injury.  The majority also found that the claimant
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failed to prove a causal connection between her lumbar

condition and her compensable injury. I disagree.

The issues in this appeal are whether the

claimant’s  lower back injury arose out of and in the course

of her employment and whether there is a causal connection

between the claimant’s back injury and her compensable

pelvic injury.  Under the facts of this case, I would find

that the claimant met her burden of proving that her lower

back injury is a compensable injury.

For the claimant to establish a compensable injury

as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.
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App. 126, 938 S.W.2d 876 (1997). 

A compensable injury must be established by

medical evidence supported by objective findings. Ark. Code

Ann. §11-9-102(4)(D). Objective findings are those findings

which cannot come within the voluntary control of the

patient. Ark. Code Ann. §11-9-102(16)(A)(I). While objective

medical evidence is necessary to establish the existence and

extent of an injury, it is not essential to establish the

causal relationship between the injury and a work-related

accident. Horticare Landscape Mgmt. v. McDonald, 80 Ark.

App. 45, 89 S.W. 3d 375 (2002). Arkansas Courts have long

recognized that a causal relationship may be established

between an employment-related incident and a subsequent

physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to the

incident, where there is no other reasonable explanation for

the injury. Hall v. Pittman Construction Co., 234 Ark. 104,

357 S.W.2d 263 (1962). The claimant is not required to prove

the causal relationship between the injury and work-related

accident with objective medical evidence. Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W. 2d 522 (1999).

While the Commission has the authority to resolve
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conflicting evidence, including medical testimony, Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814 (1996),

the Commission may not arbitrarily disregard medical

evidence or the testimony of any witness. Coleman v. Pro-

transportation, 97 Ark. App. 338, 249 S.W.3d 149, (2007).

It is undisputed in this case that the claimant

suffered a compensable injury to her pelvis after being hit

and pinned by a door at work.  On the date of the injury,

the claimant was hit by swinging doors that were pushed into

her by a pallet jacket machine.  The claimant testified that

she was hit with such force that it felt “like every single

bone was broken.”  At the initial doctor’s visit following

her accident the claimant complained of hip pain, lower back

pain and leg pain.  The claimant’s treating physician, Dr.

Haws, diagnosed the claimant with a fractured pelvis.  She

was given pain medication, crutches and placed on the work

restriction of sitting only jobs.

The claimant was released by Dr. Haws in January

of 2012 and returned to work.  The claimant continued to

complain of pain in her lower back and hip.   Despite these

complaints Dr. Haws did not perform any additional testing

related to her back or order any physical therapy.  Instead,

Dr. Haws referred her to the plant nurse for additional
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instructions after her release.  The claimant testified that

she requested the plant nurse take her back to Dr. Haws

because of the back pain she was experiencing; however, the

claimant was informed that the respondent would not approve

additional medical treatment.

After seeking additional treatment on her own, Dr.

Haws performed an MRI on July 22, 2014 which showed a disc

protrusion at L5-S1.  A subsequent visit on January 21, 2015

to a neurosurgeon, Dr. Luke Knox, revealed a loss of normal

lumber lordosis on the neutral view of the lumbar x-ray. 

Additionally, at the claimant’s March 23, 2015 visit to Dr.

Knox, the finding of a “[h]uge disc at 5-1 on the rt” was

noted in the medical records.  At that time both surgical

and non-surgical options were discussed with the claimant. 

The claimant in this case presented medical

evidence supported by objective findings of the injury to

her back.  The disc herniation revealed in the March 2015

MRI is sufficient to establish the existence of a back

injury.  The fact that this injury was causally connected to

the claimant’s compensable injury is supported by the

opinion given by Dr. Knox, to wit:

Referring to her clinical notes, she 
relates her back and right lateral hip
pain to the injury she suffered in 
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September of 2011.  Concerning your 
specific questions, it certainly appears 
to be clinically related to the injury of 
which you spoke.  The MRI findings are 
certainly consistent with the injury 
occurring in 2011, at which point she 
suffered a broken pelvis.  My opinion 
is based on the facts of which you gave 
in your correspondence dated 10/29/15, 
as well as clinical notes reviewed dating 
back to January and March of 2015, both of 
which the patient relates back and hip 
pain to be related to the original injury. 

Although the majority discounts Dr. Knox’s opinion

stating it was “based strictly on the facts provided to him

by the claimant’s counsel in her correspondence of October,

29, 2015", I do not agree that this was the case.  Not only

did Dr. Knox based his opinion on information received from

the claimant’s counsel, he also reviewed his clinical notes

and he had personally assessed the claimant.

It is clear from Dr. Knox’s opinion letter that he

attributes the claimant’s back and hip pain to her work-

related injury in 2011.  While Dr. Knox states that the

claimant thought her pain was related to the work accident

he specifically states that the injury is clinically related

to the work injury.  He also stated that the MRI findings

are consistent with the injury of 2011.  The facts set out

in the letter from claimant’s counsel were merely facts in

the case; all of which were supported by evidence contained
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within the record.  He used information from the medical

records and the MRI findings and considered the severity of

the compensable injury to reach an opinion that the

claimant’s back injury is consistent with the injury the

claimant suffered at work.

Given the severity of the blow suffered by the

claimant, one which fractured her pelvis, it is not

unrealistic or inconsistent that the claimant would also

suffer from a back injury.  Also, it is important to note

that the claimant did not have back or hip problems prior to

being hit and pinned by the door at work.  The Arkansas

Supreme Court held in Clark v. Ottenheimer, 229 Ark. 383,

314 S.W.2d 497 (1958), “If the claimant’s disability arises

soon after the accident and is logically attributable to it,

with nothing to suggest any other explanation for the

employee’s condition, we may say without hesitation that

there is no substantial evidence to sustain the refusal to

make an award.”   

Although the majority incorrectly makes an

inference that the claimant injured her back doing house

work from the claimant’s testimony that doing house work

causes her back to hurt, this inference is not sufficient

evidence that this was what caused the claimant’s back
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injury.  There is nothing other than the claimant’s work

accident to which this back injury can be causally

attributed.  There was no accident or injury to her back

after the injury at work.  A review of the medical evidence

points more sharply to the fact that Dr. Haws was more

concerned about the claimant’s hip injury and simply failed

to address her back injury.  This is evidenced by the fact

that he did not order any tests to see what, if any,

treatment was needed for the claimant’s back. 

Therefore, I find that the claimant met her burden

of proving that her lower back injury is a compensable

injury and award the claimant benefits for medical treatment

for back injuries related to the September 20, 2011 work

incident.

For the foregoing reasons, I must dissent from the

majority opinion.

                              
PHILIP A. HOOD, Commissioner

                       


