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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G410046

RALPH BRANCH, EMPLOYEE  CLAIMANT

NEWTON FAMILY, LLC, EMPLOYER RESPONDENT

AMERICAN INTERSTATE INSURANCE COMPANY/
AMERISAFE RISK SERVICES, INC.,
CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 23, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 10, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship
existed on December 12, 2014, at which
time the claimant sustained compensable
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injuries. Medical expenses and temporary
total disability benefits at the minimum
rate of $20.00, have been accepted.

2. The claimant’s correct average weekly wage is
zero (0) based on his income tax returns
showing a loss in the year before his accident
and the year of his accident. These losses
resulted after deducting depreciation of
logging equipment from his salary.

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty (30) days of receipt of the
bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, affirming

the Administrative Law Judge’s finding that the

claimant’s average weekly wage was zero (0) and setting

his medical expenses and temporary total disability

benefits at the minimum rate of $20.00.

The claimant sustained a compensable injury on

December 12, 2014 and has not worked since.  The

claimant draws Social Security Disability benefits.  The

claimant is a co-owner of the employer, with his wife

and brother-in-law. 

The employer is a logging and cattle business,

passed from father to mother, and then to the current

partners. The brother-in-law has a fifty percent
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ownership interest. The wife has a twenty-five percent

interest. She is the bookkeeper. The claimant also has a

twenty-five percent interest. Each of the owners

received a salary and W-2 forms. They qualified for

Social Security and Medicaid. The claimant earned $1200

per week, before the injury. After the injury, he

retained his ownership interest, but no longer received

a salary, while his wife’s salary was increased to cover

their expenses. After the accident, an employee was

hired at an hourly rate to perform the claimant’s job,

operating heavy equipment. In the wife’s roll as

bookkeeper, she provided the payroll information to the

insurance agent to purchase workers’ compensation

insurance. The business has operated at a loss for some

time. Tax returns from 2013 and 2014 showed losses,

primarily due to depreciation of logging equipment.

The claimant reported a loss of income to the

IRS, and the respondent insurer has argued that, because

of this reported loss, he was only entitled to the

minimum average weekly wage of $20.00. 

The Administrative Law Judge relied upon two

Commission opinions and the case of Vite v. Vite, 2010

Ark. App. 565, 377 S.W.3d 453 (2010), in which the Court
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of Appeals stated that it was “just and fair” under the

Act to deduct the business expenses which the claimant -

a sole proprietor - claimed in his tax return from his

gross income for purposes of determining his average

weekly wage.  See also No Way Pulpwood, Inc. v.

McCarter, 2012 Ark. App. 506.

The claimant correctly points out that the

Administrative Law Judge applied a calculation which was

developed for a sole proprietor and which does not take

into account the claimant’s ownership of only 25% of the

business. It is not fair or just to deduct 100% of the

businesses losses from his income, when he only owns 25%

of the company.

The correct calculation would be to deduct 25%

of the business losses from his annual salary. The

business losses seen on the 2014 tax return were

$72,228. His income was $62,400, upon which the workers’

compensation insurance premiums were based. The portion

of those losses attributable to his ownership interest

is $18,057. This is the amount by which the claimant’s

income should be reduced, to $44,343.

This is consistent with the rulings in Vite,

supra, and McCarter, supra, as well as with fairness and
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justice.  Therefore, I would award the claimant benefits

at a compensation rate of $569/$427.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


