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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE TOD C. BASSETT,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 25, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on October 21, 2015, and contained in a
pre-hearing order filed that same date,
are hereby accepted as fact.
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2. The parties’ stipulation that claimant earned
an average weekly wage of $522.30 which would
entitle him to compensation at the rate of
$348.00 for total disability benefits is also
hereby accepted as fact.

3. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he is entitled to additional medical
treatment from Dr. Knox for his compensable
injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, denying

additional medical treatment. 

The claimant was 59 at the time of the

hearing. He worked as a welder for twenty years and then

as a truck driver since 1983. In November 2014, the

claimant went to work for the respondent, driving a

truck with a 53-foot refrigerated trailer between

several locations in and around northwest Arkansas. 

The claimant testified that in February 2015,

he had to spend the night in his truck while on a work

trip. He used a lunch pail as a pillow and woke with a

stiff neck the next morning. He saw a chiropractor for

this stiffness on February 25. This was the first time
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the claimant had been to that clinic, according to the

records. The chiropractor wrote:

Slept on L shoulder... couldn’t turn head... 2
weeks ago had to sleep on lunch box. H.A.
[headache] all afternoon    L arm/shoulder
neck    2 weeks... gets worse as day goes on.

I note that the majority affirmed the

Administrative Law Judge statement that the record shows

that the claimant reported being unable to turn his head

for two weeks, but the report clearly does not say that

the claimant could not turn his head for two weeks. In

fact, the record seems to state that while he was

sleeping on his shoulder, that he could not turn his

head. Nevertheless, the claimant’s chief complaint was

noted to be “neck L shoulder.” While there was some

testimony that the chiropractic treatment felt good but

did not resolve his symptoms, the claimant did not feel

compelled to seek medical treatment other than the one

appointment for chiropractic care on February 25. He was

not referred to a specialist. An MRI was not

recommended. He was not prescribed medication or

physical therapy. The claimant was not placed on work

restrictions. He did not have difficulty performing his

job.
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The claimant testified that he had some

soreness in his neck on the morning of March 5, 2015,

and that he always did, at his age. At work on that

date, the claimant suffered a compensable injury to his

left shoulder and neck, when he slipped on ice and fell.

The claimant sought treatment from a chiropractic clinic

on March 9, 2015. He had an adjustment. His chiropractor

wrote only that his chief complaint was “was great until

3/9/15 fell on ice. L shoulder neck and arm numb.” There

is no mention of numbness in the February 2015 record.

The claimant did not ask for treatment from

his employer on May 9, 2015, because he had some similar

issues from the lunch pail. However, he did state that

his symptoms “blew up” when he fell. He stated that his

symptoms were not as severe prior to March 5, and they

were not in the same spot. After the fall, his symptoms

were severe, worse than before the fall, and of a

different character.

The chiropractic treatment did not help his

symptoms, and on March 10, 2015, the claimant reported

the injury to his employer and was sent to a clinic,

where he was diagnosed with a shoulder sprain and

received medication and a sling. He was then treated by
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Dr. Heim, who diagnosed an acute cervical sprain,

cervical radiculopathy, and a shoulder injury on March

16, 2015. He received medication and therapy, and was to

restrict the use of his left arm. 

The claimant returned to Dr. Heim on April 6,

2015 with shooting from his left shoulder to elbow.

Physical therapy had not helped, and the claimant’s pain

was worsening. An MRI on April 8 showed mild disc bulges

at C4-5, C5-6 and C6-7. Dr. Heim saw the claimant again

on April 13. His working diagnosis was cervical

radiculopathy secondary to a cervical contusion from his

fall. He prescribed a cervical collar, physical therapy,

limited activity and medication. 

On April 27, 2015, Dr. Heim noted that the

claimant had experienced improvement with the collar and

therapy. The claimant was now able to do lawn work with

minimal discomfort. Dr. Heim released the claimant to

sedentary work for three weeks. He continued the

claimant’s medication and therapy. 

The claimant returned to Dr. Heim on May 20,

2015, increased symptoms when he had to turn a crank at

work. Dr. Heim prescribed therapy and medication. Dr.

Heim released the claimant to full duty. The claimant
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returned to work driving the trailers around northwest

Arkansas. 

The claimant returned to Dr. Heim on June 10,

2015, after increased symptoms when dollying a trailer

and cranking a hitch. He had been doing well with

minimal discomfort, until he cranked the hitch of a

trailer. At that time, he had numbness and tingling in

his left arm. He was prescribed medication and light-

duty restrictions. The claimant was returned to work,

picking up trash in the parking lot. 

Dr. Heim saw the claimant on June 25, 2015. He

had continued cervical pain and radicular pain into the

left upper arm. He recommended cervical traction at

home, which had helped previously. He released the

claimant to regular duties on June 27, 2015.

The claimant went to work on June 29, 2015 and

was told his job had been filled. He was offered a part-

time position at the same rate of pay, doing yard

maintenance. He declined that offer and has not work

since that time. He stated that he was unable to perform

that job, because bending over too much increased his

symptoms. 

The claimant saw Dr. Heim on June 29, 2015. He
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had left cervical pain after reaching for something on a

shelf. Dr. Heim recommended cervical epidural steroid

injections. He stated that the claimant’s continued

complaints were due to a pre-existing condition and not

the work-related injury, and that the claimant was at

maximum medical improvement of his work-related injury. 

The claimant was treated by Dr. Knox, a

neurosurgeon, on September 21, 2015, pursuant to a

change-of-physician order. The claimant was still

experiencing severe pain in his neck and shoulder. Dr.

Knox stated that the claimant’s severe neck and left arm

pain was in a C7-8 radiculopathy. Dr. Knox suspected a

herniated disc at C6-7 and ordered an MRI, because the

first MRI was not clear:

We reviewed his MRI scan. Unfortunately, there
is a significant component of motion artifact.
Apparently, back in April, when he was doing
his MRI scan. it was absolutely impossible for
him to lie still; thus the axial views were
less than optimal. 

...

It is rather obvious that he has a disc
herniation at C6-7 both clinically as well as
the subtle findings on his MRI scan. In view
of his persistent symptoms and failure of an
extensive conservative trial, we discussed
various treatment options. He could consider
cervical epidural steroids. I would favor that
he go ahead and redo his MRI scan to get a
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better visualization of what is actually
taking place. 

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).

Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003). What constitutes reasonable and

necessary medical treatment is a question of fact for

the Commission. Wackenhut Corp. v. Jones, 73 Ark. App.

158, 40 S.W.3d 333 (2001). Reasonable and necessary

medical services may include those necessary to

accurately diagnose the nature and extent of the

compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995).  A claimant does not have to

support a continued need for medical treatment with

objective findings. Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997). A

causal connection is established when the compensable
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injury is found to be “a factor” in the resulting need

for medical treatment, even though the compensable

injury is not the major cause of the disability or need

for treatment. Williams v. L&W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004). 

The claimant’s need for treatment is causally

connected to his March 5, 2015 injury and not to any

pre-existing problems he might have had. Those pre-

existing problems were limited in nature and scope, and

different from the severe, disabling symptoms he had

after the March 2015 injury. The claimant did not

require the treatment of a medical doctor, or an MRI, or

prescription medication, or physical therapy, or work

restrictions, prior to the March 2015 injury. If the

claimant’s work injury was resolved, and if he was only

experiencing his pre-existing difficulties, he would be

able to perform his job, he would not need medication or

work restrictions, and he would not need to the

continued treatment of a back specialist. 

Next, we must consider the MRI upon which Dr.

Heim relied to determine that the claimant did not have

a herniated disc and which the majority, in affirming

the Administrative Law Judge, has relied upon to
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disregard Dr. Knox’s opinion. The original report of the

April 8, 2015 scan may include the shortest description

of an MRI scan I have ever seen. It does not reflect any

disc protrusion or motion artifact. Dr. Heim relied upon

this to inform his treatment plan. However, on June 9,

2015, Dr. Heim stated that the claimant continued to

have neck and radicular pain, and that, if he worsened

or “simply does not get any better,” a repeat MRI may be

necessary. The claimant did not get better, and in fact

worsened. In September 2015, Dr. Knox stated that there

were deficiencies in the April MRI due to motion

artifact, and that even so, there was some sign of disc

herniation at C6-7. He wanted a second MRI to get a

better picture. Dr. McAlister reviewed the scan and

confirmed motion artifact on the axial images. Dr.

McAlister stated the scan showed degenerative changes. 

There is no question that the claimant has

degenerative changes shown on MRI. This is consistent

with his history of welding and truck driving as well as

his age. There is also no question that the claimant was

able to work without need for treatment for his neck or

shoulder up until February 2015, and at that time, he

only needed occasional chiropractic care for stiffness
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and perhaps pain, but no radiating pain, with no

recommendation for any further diagnostic or therapeutic

treatment and with no work restrictions. The claimant

was able to work until his accident on March 5, 2015. 

Then, on March 5, 2015, the claimant had a

significant fall, for which he has required more than

three months of conservative treatment from the

respondents’ physician, which did not resolve his

symptoms and enable him to return to work. He reported

pain, radiating pain, tingling, numbness and stiffness.

The claimant continued to have symptoms, and once the

change of physician process was complete, he was able to

get another evaluation. Dr. Knox felt that his symptoms

were consistent with a disc herniation and that the MRI

did not rule out a herniation and in fact suggested the

presence of one at C6-7. Because of motion artifact, he

wanted a new MRI to get a clear picture. Of course, if

the claimant was symptom-free, the MRI would be

irrelevant. However, the claimant was not symptom-free.

He had experienced severe symptoms, interrupted by brief

periods of improvement after the proper physical therapy

was prescribed, improvement which ended with his return

to his job. The overarching trend of his condition was
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worsening. Further, the symptoms that he experienced

prior to March 5 were different in nature, location,

intensity and demand for treatment than those after

March 5.

The evidence is sufficient to show that a

repeat MRI and further care by Dr. Knox are appropriate

and related to his compensable injury, and not to his

pre-existing condition.

The evidence is also sufficient to show that,

if one could conclude that the claimant has no disc

herniation, he still required further treatment of the

symptoms that arose after March 5, 2015. His pre-

existing condition did not require the care that he

requires now, after a significant fall and new symptoms.

This is similar to Estridge v. Waste Management, 343

Ark. 276, 282, 33 S.W.3d 167(2000), in which a claimant

with an even more symptomatic pre-existing condition

than Mr. Benish was entitled to medical treatment,

because her work injury “either caused or precipitated

the need for medication and surgery.”

The claimant does not have to prove

compensability here. He has fully established that his

need for treatment of his compensable injury continued
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and that Dr. Knox’s recommendations are reasonable and

necessary. I would award those benefits. 

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


