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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 8, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of
the evidence that he is entitled to the lumbar
spine surgery recommended by Dr. Nazer
Qureshi.

4. Claimant has not proven by a preponderance of
the evidence that he is entitled to additional
temporary total disability benefits.

5. Claimant has not proven by a preponderance of
the evidence that he is entitled to a
controverted attorney’s fee.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority decision denying additional

medical treatment in the form of lumbar surgery,

additional temporary total disability benefits, and

attorney’s fees. 

The claimant sustained a compensable injury on

December 14, 2012, when he picked up a scrubber weighing

over seventy-five pounds. He reported his injury but was

not sent for treatment. He saw his primary care

physician and was eventually referred to Dr. Qureshi. 

FMLA paperwork was prepared, showing that the

claimant was incapacitated from January 7, 2013 forward.

An x-ray performed on January 15, 2013 showed

exaggeration of the normal lumbar lordosis and no pars
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fractures. Bilateral sacroiliac joint fusion was seen

which could be the result of ankylosing spondylitis or

enteropathic spondyloarthropathy. Sclerosis was seen

across the right L5-S1 facet joint which could have been

the result of stress or early degenerative change. 

The claimant saw Dr. Amir Qureshi on February

11, 2013. He reported constant low back pain and neck

pain. His low back pain shot down his right leg into his

foot. Dr. Qureshi observed right sided tenderness at L3-

S1 lumbar facets. He had pain in the lumbar discs on

palpation, as well as at the right sacroiliac joint. He

had pain on motion. Dr. Qureshi observed palpable

trigger points in the low back muscles. The diagnoses

were chronic pain syndrome; ankylosing spondylitis;

lumbosacral spondylosis without myelopathy;

thoracolumbosacral neuritis/radiculitis; brachial

neuritis or radiculitis. X-ray showed that his

sacroiliac joints were fused with stenosis at L5. He

took the claimant off work.  

On February 14, 2013, a lumbar MRI showed

chronic bilateral L5 pars interarticularis fractures at

L5-S1. The disc at L5-S1 was dessicated. There was an

issue with his marrow. Prominent epidural fat was seen
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in the lower lumbar spine with associated complete

effacement of the thecal sac at L5-S1. A large right

paracentral disc extrusion at the posterolateral aspect

of the right L1-2 disc space. This extrusion showed

several millimeters of cranial migration and was closely

associated with the proximal exiting right L1 nerve

root. Impingement on the right nerve root was suspected.

There was associated mild effacement of the right side

of the thecal sac. L2-3 and L3-4 were normal. At L4-5,

the thecal sac was effaced by epidural fat. Chronic disc

degeneration was present at L5-S1, with complete

effacement of the thecal sac by prominent epidural fat.

There was moderate neural foramina narrowing.

The claimant returned to Dr. A. Qureshi on

February 20, 2013. Her physical examination was

unchanged. Dr. A. Qureshi reviewed cervical and lumbar

MRIs and referred the claimant to Dr. N. Qureshi - no

relation - for possible surgery. He remained off work.  

The claimant saw Dr. N. Qureshi on March 4,

2013. He reported a December 14, 2012 work injury and

re-injury on January 14, 2013. The diagnoses were

lumbago, lumbosacral spondylosis without myelopathy, and

displacement of lumbar intervertebral disc without
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myelopathy. He reviewed the MRI. A March 4, 2013 x-ray

showed normal bony alignment without advanced disc

degeneration or sclerotic bone lesions of the lumbar

spine on flexion and extension. He stated that the

claimant had “hyperactivity” in the iliac crest and an

L4-S1 pars defect/auto fusion as a result of his sickle

cell anemia. He also stated that the L1-2 disc was not

an issue, clinically. He sent the claimant back to Dr.

A. Qureshi for lumbar epidural steroid injections. 

The claimant returned to Dr. A. Qureshi on

March 28, 2013. The physical examination was unchanged.

Dr. N. Qureshi recommended epidural injections before

surgery. Injections at L2-3 were planned. He was still

to be off work. 

The claimant saw Dr. N. Qureshi on April 22,

2013 with low back pain. He was directed to avoid weight

lifting and to continue conservative treatment. His

examination and plan was unchanged. The claimant

returned to Dr. N. Qureshi on July 22, 2013, with no

change in examination or treatment. Dr. A. Qureshi

prepared a work excuse stating that the claimant would

be off work from May 22 to September 2, 2014.

In June 2014, the claimant underwent an MRI
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which showed “hyperintense T2 signal in the paraspinal

muscles which may represent muscular strain. Continued

evidence for left-sided annular tear at L5-S1 without

disc extrusion. Stable appearance to pars defects and

asymmetric facet hypertrophy at L5-S1.” This language is

taken from a January 2015 office note by Dr. A.

Qureshi’s APRN. There is no actual MRI report in the

record.

In August 2014, the claimant underwent a

functional capacity evaluation, with a consistency score

of 35/58. He showed the ability to work within the

sedentary category, and he did not demonstrate the

ability to satisfy the lifting requirements of his job.

Dr. A. Qureshi released the claimant to full

duty, with caution while lifting, on August 20, 2014. He

stated that the claimant was at maximum medical

improvement as of August 20, 2014 and that he required

medication (gabapentin).

On August 23, 2014, the claimant spoke to his

supervisor and resigned, due to protracted back pain. 

On December 4, 2014, the claimant saw Dr. A.

Qureshi. On examination, Dr. Qureshi observed tenderness

of both sides of L3-S1. Otherwise, the examination
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elicited no pain or tenderness. Dr. Qureshi noted that

the claimant injured himself at work lifting a scrubber.

The injections at L2-3 gave him 80% relief for 10 days.

He stated that despite his release, he had not returned

to work. He reported that his employer wanted him to

work as if he had no pain, so he resigned. 

The claimant returned to Dr. A. Qureshi twice

in January 2015, with an unchanged examination. On

January 26, 2015, Dr. Qureshi’s APRN discussed his June

2014 MRI. 

In March 2015, the claimant saw Dr. A.

Qureshi, reporting low back pain radiating into both

legs with numbness and tingling. There was no change in

the examination or treatment plan. An MRI on March 25,

2015 showed:

1. Stable disc degeneration at L5-S1 with an
annular fissure which could potentially be a
source of back pain but no significant nerve
impingement or narrowing.
2. Pars defects at L5 again noted with
degenerative change worse on the right than on
the left may also be a source of back pain. 
3. Right iliac bone infarct. 
4. Probably some very mild straining of
paraspinal muscles, less so than on prior
exam.

On April 8, 2015, the claimant saw Dr. N.

Qureshi. He had lower back pain radiating into his left
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leg during therapy, which felt as though his tailbone

was detached. He walked with a limp. Dr. Qureshi

observed deformity of the spine and abnormal lumbar

range of motion. Dr. Qureshi noted the claimant had a

dry dessicated L5-S1 disc with an annular tear. Dr.

Qureshi recommended laminectomies at L3, L4, and L5 for

removal of fat from the canal and TLIF (fusion) of L5-S1

for the pars defect with dry dessicated disc and annular

tear. Dr. Qureshi sent a letter reflecting this to Dr.

Mogbo. On April 15, 2015, a letter was sent to the

claimant noting his surgery scheduled for May 12, 2015.

The claimant saw Dr. A. Qureshi on April 20, 2015, with

no change in examination or plan.

Under Arkansas workers’ compensation law, the

employer takes the employee as he is found, and

circumstances which aggravate pre-existing conditions

are compensable. Nashville Livestock Commission v. Cox,

302 Ark. 69, 787 S.W.2d 664 (1990). Employers must

promptly provide medical services which are reasonably

necessary for treatment of compensable injuries. Ark

Code Ann. Sec. 11-9-508(a)(Supp. 2005). Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).

However, injured workers have the burden of proving by a
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preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury. Norma Beatty v. Ben Pearson, Inc., Full

Commission Opinion filed February 17, 1989 (D612291).

What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d

333 (2001). Further, when the primary injury is shown to

have arisen out of and in the course of employment, the

employer is responsible for any natural consequence that

flows from that injury. Wackenhut, supra. The basic test

is whether there is causal connection between the two

episodes. Id. A causal connection is established when

the compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the

disability or need for treatment. Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004).

Reasonable and necessary medical services may

include those necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to
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prevent further deterioration of the damage produced by

the compensable injury. Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995). Treatment intended

to reduce, or enable a claimant to cope with, chronic

pain attributable to a compensable injury may constitute

reasonably necessary medical treatment within the

meaning of Ark. Code Ann. Sec. 11-9-508. A claimant does

not have to support a continued need for medical

treatment with objective findings. Chamber Door

Industries, Inc. v. Graham, 59 Ark. App. 224, 956 S.W.2d

196 (1997). Post-surgical improvement is a proper

consideration in determining whether surgery was

reasonable and necessary. Hill v. Baptist Medical

Center, 74 Ark. App. 250, 48 S.W.3d 544 (2001), citing

Winslow v. D & B Mechanical Contractors, 69 Ark. App.

285, 13 S.W.3d 180 (2000).

The claimant had several back conditions,

including chronic bilateral L5 pars interarticularis

fractures at L5-S1 with disc dessication at L5-S1;

excess epidural fat completely effacing the thecal sac

at L5-S1 and L4-5; and a large right paracentral disc

extrusion at the posterolateral aspect of the right L1-2

disc space. He also had sickle cell anemia which
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impacted, among other things, his back health. According

to the claimant’s testimony, his back became symptomatic

on December 14, 2012, and that prior to that, he had

been fully functional in his physical job. Thus, whether

the claimant’s objectively observed conditions pre-

existed the lifting incident on that date, as the

excessive epidural fat must have been, or were acute

occurrences on the moment of injury, as the disc

extrusion at L1-2 must have been, the claimant’s low

back pain, radiating into his legs, and resulting

disability began on the date of injury. The

recommendations for surgery are to eliminate the pain

generators. Thus, the recommended treatment is causally

connected to the compensable injury. I would award the

surgery recommended by Dr. Qureshi.

I would also award temporary total disability

benefits from August 23, 2014 to a date yet to be

determined. The claimant was released to work, although

he still had symptoms. He was unable to perform his job

duties, which did not allow him to use caution in his

lifting as recommended in August 2014. Within six

months, Dr. A. Qureshi had felt justified in ordering

another MRI, and one month later, Dr. N. Qureshi had
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recommended surgery. It is clear that the claimant could

not actually perform a job requiring lifting of 100

pounds in August 2014, or afterwards. 

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


