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COTTRELL, Attorney at Law, Rogers, Arkansas.

Respondents represented by the HONORABLE CHARLES H.
MCLEMORE, JR., Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed September 28, 2015.  In

said order, the Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on March 11, 2015, and contained in a
pre-hearing order filed March 11, 2015,
are hereby accepted as fact. 

2. The claimant has proven by a
preponderance of the evidence that she is
entitled to an impairment rating of 14%
to the body as a whole for her



BAEZA - G202533 2

compensable bilateral shoulder injuries.

3. The claimant has proven by a
preponderance of the evidence that her
attorney is entitled to an attorney’s fee
in this matter commensurate with the
Arkansas Workers’ Compensation Act and
the benefits awarded herein.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the September 28, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to a fee

of five hundred dollars ($500), pursuant to Ark. Code
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Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority's opinion finding that the claimant is entitled

to a 14% permanent impairment rating. 

The impairment ratings in the record are based

upon subjective Active Range of Motion testing.  In

awarding the impairment based upon this subjective

testing, the Administrative Law Judge and now the

majority relied upon Singleton v. City of Pine Bluff,

102 Ark. App. 305 (2008).  Specifically, the

Administrative Law Judge stated, “The Arkansas Court of

Appeals made clear that it was improper for the

Commission to reject an impairment rating because it was

based partly on subjective medical findings.”  The
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Administrative Law Judge cited, Singleton II, which only

addressed the Commission’s failure to follow the courts’

mandate; it did not address the merits of the claim. 

Rather, in Singleton v. Pine Bluff, 97 Ark. App. 244

S.W.3d 709 (2006), (hereinafter Singleton I) the Court

of Appeals held: “All that is required is that the

medical evidence of injury and impairment be supported

by objective findings.”  

However, in the years since Singleton I, the

Court of Appeals has affirmed the Commission’s decision

to deny portions of impairment ratings based upon

subjective findings.  Specifically, in Wilson v. Smurfit

Stone Container, 2009 Ark. App. 800, the Court stated,

“Appellant must overcome two burdens to obtain

permanent-disability benefits for his alleged left-hand

impairment.  First he must prove that this left hand was

permanently impaired as a result of the February 6, 2006

work-related incident. Second, he must prove that the

impairment rating was based on objective findings.” 

After examining the evidence, the Court held “Although

passive range-of-motion tests are conducted by the

examiner and can be objective evidence of a mechanical

defect, active range-of-motion tests are subjective in
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nature because they are entirely within the voluntary

control of the patient.  The results of such tests

cannot form the basis of a valid impairment rating.” 

Since the impairment ratings in Wilson, supra. were

determined through active range-of-motion testing, the

Court found that Wilson “failed to present objective

evidence of his alleged left-hand permanent impairment.” 

Likewise in Burks v, Ric, Inc., 2010 Ark. App.

862, where the claimant was assessed an impairment

rating based upon objective findings which was accepted

by respondents, as well as an impairment rating based

upon subjective findings which was controverted by the

respondents, the Court upheld the Commission opinion

finding that the claimant was not entitled to that

portion of the impairment rating based upon subjective

criteria.  

There are other cases since Singleton I came

down wherein the Court has affirmed the Commission’s

opinions awarding zero or a lower impairment when one

doctor has found no objective medical findings while a

second doctor has rated the claimant based upon

subjective findings, finding that the Commission may

give preference to one doctor over another in dueling
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doctor cases.  See, Colebank v. T.J. Maxx 2009 Ark. App.

____ ; and Pruitt v. Healthsouth Corp., 2011, Ark. App.

776.

The basis for the 14% impairment rating is the

subjective active range of motion testing.  Wilson v.

Smurfit Stone Container, supra specifically holds that

the results of subjective active range of motion tests

cannot form the basis for an impairment rating. 

Accordingly, I cannot concur in the majority opinion. 

Based upon my de novo review of the record, the claimant

is entitled to 10% upper extremity impairment for a

distal clavicle resection which converts to a 6% whole

person impairment based upon objective medical findings. 

Accordingly, I must respectfully dissent from the

majority's opinion.

KAREN H. McKINNEY, Commissioner


