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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE ROBERT H.
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed May 6, 2016.  The administrative

law judge found:

1.  The stipulations agreed to by the parties
at the pre-hearing conference conducted on 
December 16, 2015, are hereby accepted as
fact.
2.  The claimant has proven by a preponderance
of the evidence that she is entitled to the
additional medical treatment recommended by
Dr. Arnold in the form of surgical
intervention.
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After reviewing the entire record de novo, the Full

Commission finds that the administrative law judge’s

opinion is supported by a preponderance of the evidence,

correctly applies the law, and should be affirmed.  The

Full Commission therefore adopts the administrative law

judge’s findings.

The respondents have filed a Motion To Introduce

New Evidence And Supplement The Record.  The respondents

seek to introduce into the record electronic

correspondence and a note indicating that the claimant

can return to restricted work.  In order for the

Commission to allow submission of additional evidence,

the movant must demonstrate that the new evidence is

relevant; that the new evidence is not cumulative; that

the new evidence would change the result of the case;

and that the movant was diligent in presenting evidence

to the Commission.  See Hargis Transp. v. Chesser, 87

Ark. App. 301, 190 S.W.3d 309 (2004).  In the present

matter, the new evidence presented by the respondents is

not relevant to the issue of the claimant’s entitlement

to additional medical treatment.  Nor would the new

evidence change the result of the case.  Therefore, the

Full Commission denies the respondents’ motion.  
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We therefore affirm and adopt the administrative

law judge’s May 6, 2016 opinion, including all findings

and conclusions therein, as the decision of the Full

Commission on appeal.  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to

a fee of five hundred dollars ($500), pursuant to Ark.

Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED. 

 
                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

Dissenting Opinion

I must dissent on two issues in this claim,

the first being the majority’s denial of the

respondent’s Motion To Introduce New Evidence and

Supplement the Record.  A hearing was held on

February 9, 2016, on the issue of additional medical

treatment, which the administrative law judge, and now

the majority, found reasonably necessary for the

claimant’s compensable knee injury.  The claimant had
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also claimed injuries to her neck and shoulder, which

were denied.  The Respondent now seeks to introduce new

evidence in this claim that would impact these findings. 

It is well known that the prerequisites for

introducing new or additional evidence after a hearing

are as follows: (1) the newly discovered evidence must

be relevant; (2) it must not be cumulative; (3) it must

change the result, and (4) the party seeking to

introduce the new evidence must be diligent.  Fred’s

Store of Tennessee, Inc. v. Melvin Ely, 2012 Ark. App.

238, ___ S.W.3d ___ (2012); citing, Quinn v. Webb Wheel,

52 Ark. App. 208, 212 S.W.2d 740 (2007).  Moreover,

introduction of new medical reports is at the discretion

of the hearing officer or the Commission.  Ark. Code

Ann. §11-9-705(c)(2)(A),(c)(3)(Repl. 2012).

The Commission should be more liberal, rather

than more stringent, with the admission of evidence, and

its decision will not be reversed absent a showing of

abuse of discretion. Bryant v. Staffmark, Inc., 76 Ark.

App. 64, 61 S.W.3d 856 (2001).  Furthermore, the

Commission shall not be bound by technical or statutory

rules of evidence but may take such investigation or

inquiry or conduct the hearing in a manner as will best
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ascertain the rights of the parties.  See, Ark. Code

Ann. §11-9-705(a).

The new evidence sought to be introduced in

this claim consists of an email message from Pam Moore,

“surgery scheduler” for Dr. Arnold, and a return to work

note from Advanced Orthopedic Specialists.  On June 28,

2016, Moore responded to email from Debbie Blaylock, RN,

CCM, with Systemedic, who had inquired of Moore in

earlier email as to the claimant’s work status.  Moore’s

response was as follows: “Dr. Arnold said to go with the

last work status on 6/7/16: Sit down job only. If she is

getting stronger medication than the Skelaxin, Neurontin

or Voltaren gel, it is coming from somewhere else.  So

Dr. Arnold said ‘YES’ she can drive.”  A Work/School

Status Note from APRN, Jessica Shepherd, with Advanced

Orthopaedic Specialists dated June 30, 2016, reads as

follows: “Comments: Pamela Boese may return to sit down

job only. She should be allowed time for ice and

elevation as needed. Ok to drive. She has a follow-up

appt with Dr. Arnold on 7/26 for recheck.” (Emphasis

added)

The claimant testified that she wants to

pursue additional knee surgery to alleviate her pain,

which will presumably help her get off of her
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medications and, thus, enable her to drive so that she

can return to work.  The claimant explained that the

Neurontin and Skelaxin she currently takes make her

“tired and sleepy,” and that she cannot drive due to

these side effects.  More specifically, the claimant

stated, “I can’t work because I can’t drive.”  The

claimant added that Dr. Arnold “pretty much” wanted her

to stay off of her left knee “as much as possible” in

order to keep the swelling down so that she could live a

“functional” life until approval of her surgery.  The

claimant admitted, however, that she had returned to

light duty for a “few months” following her accident and

she could work light duty for the respondent-employer

now but for the fact that her medications cause her to

fall asleep, she can’t drive, and she has no

transportation.   

The claimant testified that someone has to

drive her “wherever I go.”  The claimant further

testified that she stopped driving in November of 2015

when she was prescribed Neurontin and Skelaxin.  When

asked if she currently drives a car, the claimant

responded, “Do I ever drive a car? Maybe to back it out

of the garage and that is it.”
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The record shows that the new evidence which

the respondent wishes to introduce into evidence was

only recently obtained and not available to be

introduced at the February 2016 hearing.  Further, upon

receipt of this new evidence, respondent forwarded it to

Dr. Arnold who, in turn, issued the claimant a return to

work slip specifically stating “YES,” the claimant can

drive.  I note that the last work status note contained

within the record was one issued by Dr. Arnold’s APRN,

on November 17, 2015, stating, in part, that the

claimant could not drive while on pain medication.  This

added restriction followed an appointment of

November 11, 2015, at which the claimant was prescribed

Neurontin and Skelaxin.  I further note that the

claimant had previously been prescribed Skelaxin by Dr.

Hienzelmann.  

In June of 2016, Dr. Arnold released the

claimant to drive with full knowledge that she was

taking Skelaxin and  Neurontin.  Therefore, the

claimant’s testimony that she cannot drive clearly

contradicts her treating physician’s opinion that she

can.  Moreover, other than the claimant’s own self-

serving testimony that she cannot drive while on her

medications, no explanation for why the claimant was
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prohibited for a time from driving is found in the

record.  Because the claimant lists her inability to

drive, ergo, her inability to work, as a primary reason

for her requested surgery, I find that this issue is

critical to the outcome of this claim.  Therefore, this

new evidence is not only relevant to the claim, but it

would more likely than not change the outcome of this

claim, as well.  Furthermore, Dr. Arnold’s sudden,

unexplained reason for once more allowing the claimant

to drive is clearly not cumulative.  Lastly, the record

reflects that the respondent showed due diligence in

relaying this new evidence to all interested parties

upon receipt of same, and that it was not available at

the time of the hearing.  Therefore, the respondents

have met all of the requirements for introducing new

evidence after a hearing, and, taking a more liberal

approach as opposed to a more stringent one, the

respondent’s Petition should be granted and this new

evidence allowed into the record.  Therefore, I dissent

from the majority’s denial of this Motion.

Notwithstanding that the majority has failed

to allow pertinent new evidence to be introduced into

the record, I find that the claimant has failed on the
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current record to prove that she is entitled to the

surgery that she has requested.  

Not one, but two qualified physicians in this

claim advise against the surgery recommended by Dr.

Arnold.  In separate reports, both physicians state

that, based on standard practice procedures, this

proposed surgery is inappropriate for the claimant at

this time.  Perhaps most persuasive is the opinion of

Fayetteville Orthopedic surgeon, Dr. Pleimann, who noted

in his January 22, 2016, medical report that the

claimant has not had any follow-up diagnostic studies to

confirm the etiology of her reported pain.  Furthermore,

Dr. Pleimann, who conducted a comprehensive examination

of the claimant, opined that the claimant’s continuing

symptoms are due to a possible neuritis or some other

soft tissue process as opposed to a significant ongoing

articular cartilage issue at the medial femoral condyle,

which has been subjectively diagnosed by Dr. Arnold. 

Moreover, Dr. Pliemann warned that Dr. Arnold’s

recommended procedure - a left knee osteoarticular

autograft to the medial femoral condyle - will not

necessarily benefit the claimant, especially if her

current symptoms are due to some other condition, which

at this time is undetermined.  
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While I acknowledge that Dr. Arnold is the

claimant’s treating surgeon and that he personally

viewed the inside of the claimant’s left knee during

surgery, at the last surgery on July 17, 2015, Dr.

Arnold stated that he did not see a need for “any sort

of cartilage restoration procedure to the medial femoral

condyle” of the claimant’s knee at that time.  Rather,

Dr. Arnold, who visualized “grade III chondral defect-

medial femoral chondyle” during that procedure

recommended corticosteroid injections.  When one

injection failed to reportedly relieve the claimant’s

symptoms (whom I note has pushed for a total knee

replacement throughout the course of her treatment), Dr.

Arnold recommended surgery for the very same condition

that he had earlier stated did not warrant surgery.

Because two qualified orthopedic physicians

have advised against the procedure now recommended by

Dr. Arnold, and due to the fact that Dr. Arnold has not

only failed to conduct post-surgical diagnostic studies

to confirm his subjective diagnosis, but he has also

failed to make a concerted effort to try further

conservative treatment, I find that the claimant has

failed to prove that the surgery proposed by Dr. Arnold

is reasonably necessary for the treatment of her
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compensable knee injury.  In fact, I agree with Dr.

Pleimann that, given the claimant’s surgical history,

she should be “very cautious about embarking on further

surgical intervention.”  Therefore, I dissent from the

majority finding in this claim that additional medical

treatment in the form of surgery as recommended by Dr.

Arnold is reasonably necessary for the treatment of the

claimant’s left knee injury. 

                                                       
                        KAREN H. McKINNEY, Commissioner


