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Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed April 20, 2016.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employment relationship existed at all
times pertinent, to include April 6, 2015, and
April 12, 2015, during which time the claimant
earned wages sufficient to entitle her to
compensation benefit rates of $235.00/$176.00, for
temporary total/permanent partial disability.
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3. The claimant did not sustain a compensable
injury arising out of and in the course of her
employment in April 2015.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the April 20, 2016

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion who found
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that the claimant had failed to prove by a preponderance

of the evidence that she sustained a compensable injury

arising out of and in the course of her employment in

April 2015.  I find that the claimant satisfied her

burden of proof and established that she sustained a

compensable injury to her back.

Factual and Medical Background

         The claimant suffered two work-related

accidents in April of 2015.  In the first accident on

April 6, 2015, the claimant tripped and fell over a

pallet.  As a result of this fall, the claimant landed

on her back and hip.  The claimant testified that she

sustained a bruise on her right hip from a walkie talkie

that she fell on.  The claimant testified that she

immediately experienced pain in her chest, upper back,

and hip after this accident but did not see a doctor.

The claimant continued to work her normal duties but

testified that the pain was becoming progressively

worse.

The second accident occurred on April 12,

2015.  The claimant dropped a product at work and when

she bent down to pick it up she felt severe pain in her

lower back.  The claimant did not go to the doctor on

that day but was sent by the respondent to Dr. Michael
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Lack the following day.  Dr. Lack’s examination of the

claimant resulted in him placing her on work

restrictions of no bending or twisting with a 5 pound

lifting restriction.  Dr. Lack also prescribed heat and

Naproxen and scheduled a follow-up visit for one week

later.

The claimant continued to treat with Dr. Lack,

who prescribed physical therapy for her.  The claimant

testified that she was seeing improvements until an

incident in which the therapist made a quick

manipulation, which caused an onset of severe pain.  The

claimant reported this incident to Dr. Lack who then

discontinued the claimant’s physical therapy and

prescribed Lortab for the claimant’s pain.

The claimant was also treated by Dr. Vestal

Smith.  Dr. Smith ordered an MRI on June 8, 2015 which

revealed a central disc protrusion at L5-S1.  On

June 15, 2015 the claimant underwent a bone densitometry

which showed “mild lumbar lavoscoliosis” and

osteoporosis.  The claimant’s final visit to Dr. Smith

was on August 3, 2015.  The notes from that visit

indicated, “[w]e did have x-rays done of the coccyx

after her last visit and there is a 45 degree angle of

the coccyx with respect to the sacrum.  Essentially it
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was felt that this would displace but there was no

specific fracture noted otherwise.”  Dr. Smith clarified

in the Impression section of his notes, “Plain films on

the last visit of the coccyx did reveal an angulation of

the coccyx in respect to the sacrum.”  Dr. Smith

indicated that the claimant was not at maximum medical

improvement at that point and scheduled the claimant to

return in two months; at which point Dr. Smith believed

the claimant would have reached maximum medical

improvement.

The claimant was next sent to Dr. Jared Seale

for an independent medical evaluation on August 31,

2015.  At this visit, Dr. Seale ordered x-rays of the

lumbar spine and reviewed the x-rays from June 30, 2015

of the lumbar spine and hip coccyx and noted in the

Assessment section, “1. Low back pain and right buttock

pain with mild L5-S1 degenerative disc disease, pre-

existing”.  The notes also indicated “mild bulging” was

seen on the MRI at that level.  Dr. Seale stated that

from a spine standpoint, the claimant was at maximum

medical improvement and released her to full duty with

no restrictions.  However, Dr. Seale made this maximum

medical improvement determination despite indicating, “I

reviewed x-rays of her hip coccyx.  A coccyx x-rays
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[sic] are fairly poor quality and it is difficult

thoroughly image or view the distal aspect of the

sacrum.”

Dr. Seale indicated that he was only asked to

address the spine, sacrum and coccyx; however, he

stated, 

I do believe the patient could have
underlying pathology in the right
sided pelvis, not necessarily the
hip joint.  An MRI of the pelvis and
right hip to rule out internal
derangement is indicated.  Further,
physical therapy might be useful
because she did respond to physical
therapy early on.

On the claimant’s final visit to Dr. Seale on

September 30, 2015 he reviewed the claimant x-rays and

noted, “MRI per report of the hip and pelvis reviewed

thoroughly personally with the radiologist reveals no

acute findings.  Mild articular wear and tear of the

hip.”  During this visit, Dr. Seale made a determination

that the claimant had reached maximum medical

improvement.

The claimant offered testimony that prior to

the fall on April 6, 2015 she did not have symptoms in

her hip, back and coccyx.
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Opinion

In workers’ compensation law, an employer

takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W.3d 150 (2003).  The aggravation

of a pre-existing non-compensable condition by a

compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  An

aggravation is a new injury resulting from an

independent incident, and being a new injury must meet

the definition of a compensable injury in order to

establish compensability.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900; Farmland Ins. Co. v.

Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical
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evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The fact that the claimant was involved in two

work-related accidents in April of 2015 is not disputed. 

What the majority challenges is whether there are

objective findings of an injury to the claimant’s back.  

In reviewing this claim, I observe objective findings

noted as a mild bulging at the L5-S1 level on one

medical report and as a central disc protrusion on

another report.  There is also a finding of angulation

of the coccyx in respect to the sacrum. 

The case at bar is comparable to Leach v.

Cooper Tire and Rubber Co., 2011 Ark. App. 571, 2011

Ark. App. LEXIS 610 (Ark. Ct. App. 2011).  In Leach the

claimant was crushed between two conveyor belts and

suffered injuries to his back. The court held that the

claimant’s back injury was compensable as a new injury,

or at the very least, an aggravation of his previously
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asymptomatic degenerative condition pursuant to A.C.A.

§11-9-102(4)(A)(I) (Supp. 2009).

The Arkansas Court of Appeals stated: 

We have previously held that the
major-cause requirement is satisfied
where a compensable injury
aggravates an asymptomatic
preexisting condition such that the
condition becomes symptomatic and
requires treatment. Pollard v.
Meridian Aggregates, 88 Ark. App. 1,
193 S.W.3d 738 (2004). Here, there
was no evidence presented that Leach
had any physical limitations or
restrictions prior to the March 10,
2007 accident related to his back.
Nor was there any evidence disputing
Leach's testimony, which the
Commission found credible, that, 
prior to the accident, he had not
suffered from back pain or that he
was physically able to perform all
his work duties. Yet, after the
accident, there was substantial
evidence that his condition had
become symptomatic. Because his
degenerative condition was
asymptomatic prior to the accident
and then symptomatic thereafter, the
major-cause requirement was
satisfied.

Leach, supra.

As in Leach, there was no evidence offered in

the present case demonstrating the claimant had been

suffering from debilitating back pain prior to her work-

related injury.  Prior to the work-related accident the

claimant had not suffered from problems with her back,

hip or coccyx.   Additionally, the claimant was able to
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work full time hours and perform her job duties.  After

the accident, the claimant was placed on lifting

restrictions for five months prior to being released to

return to work.  The claimant was also moved from her

position in the receiving department as an ICS to a

position as a cashier.  Because the claimant’s

degenerative condition was asymptomatic prior to the

accidents in April of 2015 and became symptomatic

thereafter, I find that the work-related accident

aggravated her pre-existing condition and that she is

entitled to receive workers’ compensation benefits.

For the foregoing reasons, I respectfully

dissent from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


