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OPINION AND ORDER

The respondents appeal and the claimant cross

appeals an administrative law judge’s opinion filed

August 12, 2015.  The administrative law judge found

that the claimant proved he was entitled to benefits in

accordance with Ark. Code Ann. §11-9-505(a)(1)(Repl.

2012).  The administrative law judge found that the

claimant proved he sustained wage-loss disability in the

amount of 5%.
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After reviewing the entire record, the Full

Commission affirms the administrative law judge’s

finding that the claimant proved he was entitled to

additional compensation in accordance with Ark. Code

Ann. §11-9-505(a)(1)(Repl. 2012).  We find that the

claimant proved he sustained wage-loss disability in the

amount of 15%.  

I.  HISTORY

John C. Belt, now age 49, testified that he

attended high school until the 10th grade.  The claimant

described his employment history as primarily involving

warehousing and heavy equipment operation.  The

claimant’s testimony indicated that he became employed

with the respondents in July 2009.  The claimant

testified that his job title in November 2013 was

Equipment Operator Two (EO2).  The claimant described

his work as an EO2: “I would run the big tractors. 

Brush hog the river levies, when needed.  Drive a dump

truck.  Build baskets down in the big creeks.  Run the

bucket trucks when trees go down, or we need to cut back

from the easement.”       

The parties stipulated that the claimant sustained

a compensable injury to his neck and left shoulder on
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November 19, 2013.  The claimant testified that, while

working in the “bucket truck,” he felt a “tear” in his

shoulder and neck while cutting tree limbs.  According

to the record, an MRI of the claimant’s left shoulder on

December 2, 2013 showed “High-grade partial tear of the

supraspinatus tendon anteriorly near the footplate

without definite through-and-through tear or tendinous

retraction.  Hypertrophy AC joint.  Cystic change and

arthritic change in the humerus as described.”  

Dr. Jody A. Bradshaw reported on December 10, 2013:

About 3 weeks ago he was up in a bucket truck
trimming limbs and he was throwing heavy
pieces of wood and he began having pain in the
left arm.  Over the last 3 weeks he has been
having worsening pain coming all the way down
into the arm into the forearm and the dorsum
of his hand....I have reviewed his MRI of the
shoulder which shows a small partial thickness
supraspinatus tear.  

Dr. Bradshaw gave the following impression: “I do

not think John’s symptoms are solely caused by a small

partial thickness tear of the supraspinatus.  I worry

about a large disc or nerve problem.  PLAN: I would like

to get an MRI of his cervical spine and nerve conduction

EMG type study of the arm to look for a sign of

radiculopathy, neuropathy, etc.  We will see him back

after these tests and discuss our treatment going
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forward.  Until then I am going to keep him on one-arm

duty with no use of the left arm.”  

An MRI of the claimant’s cervical spine was taken

on January 8, 2014, with the impression, “At C3-4, C5-6,

and C6-7 there is disc desiccation, mild disc space

narrowing, with posterior disc bulges and endplate

spurring causing spinal stenosis from C3 through C7.”  

Dr. Bradshaw reported in a January 15, 2014 follow-

up visit, “He says that he is not able to hold up a

plate of food with the left arm let alone have any

strength for doing work.  It does not seem to be getting

any better and he thinks it is actually worse....I do

not think John’s symptoms in the left arm are coming

from his small partial thickness rotator cuff tear.  I

think they are cervical spine in origin.  PLAN: I would

like to get him in with a spine surgeon to look at his

MRI, examine his arm, and see if they think it fits with

his stenosis.  I will try to make arrangements for that

in the near future.”  

The claimant began treating at Northwest Arkansas

Neurosurgery Clinic with Dr. D. Luke Knox on January 20,

2014.  An x-ray of the claimant’s neck showed “mild

degenerative changes at 3-4 and 4-5 with significant
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degenerative changes at 5-6 and 6-7.”  A physician’s

assistant reported on January 20, 2014, “Patient was

de-limbing trees for the City of Ft. Smith.  He was

cutting the limbs with one hand and pulling them over a

fence with the other.  He felt immediate onset of pain

in left shoulder and upper arm on the left after doing

this for approximately 30 minutes....Patient seen with

Dr. Knox and films reviewed with Case Worker.  Dr. Knox

discussed that patient would most likely need ACF, but

would like to try PT first.  Should continue shoulder

exercises to reduce likelihood of ‘frozen’ shoulder.”  

The claimant was returned to restricted work on

January 20, 2014.  The claimant testified that he drove

a dump truck for the respondent-employer while he

treated with Dr. Knox.    

Dr. Knox indicated on or about March 19, 2014 that

he would perform surgery on the claimant’s cervical

spine.  The claimant testified, however, that Dr. Knox

did not perform surgery.  The claimant testified that he

did not want to undergo surgery and that his condition

improved.  It was noted on May 28, 2014 that the

claimant was “working light duty.”  The claimant was

provided physical therapy beginning June 9, 2014.    
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Dr. Charles Pearce reported on June 17, 2014 that

he was “seeing the patient for a second opinion

regarding his shoulder.”  Dr. Pearce stated, “#1 There

is no indication for further diagnostic testing and/or

surgery for his shoulder as there does not appear to be

significant pathology involving his shoulder.  I would

recommend reevaluation with neurosurgeon. #2 Continue

with same work restrictions placed previously. #3 There

is no impairment rating associated with the shoulder

itself.”  It was noted in Dr. Knox’s clinic on

August 29, 2014, “Off work x 2 months.  Ready to discuss

RTW.”  

Dr. Knox reported on November 26, 2014, “He has

completed his physical therapy treatments for the time

being....He has reached that point of maximum medical

improvement....Currently, he is tolerating his

restrictions.  I strongly recommend that he avoid any

significant cervical extension/looking up.  I would

recommend that he not lift greater than 30 pounds and

avoid excessive stooping, bending, lifting, etc.  As he

has not undergone a formal Functional Capacity

Evaluation, it may be prudent to leave his limitations

open-ended so that these can be adjusted in the future,
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if needed.  I have significant concerns that Mr. Belt

may very well require surgical endeavors at some point

in the future, primarily from progressive neurologic

deficit related to the severe compressive pathology. 

His current physical restrictions, I believe, should be

considered permanent.”

Dr. Knox opined that the claimant had sustained a

9% permanent partial disability rating.  The parties

stipulated that the claimant’s healing period ended on

November 26, 2014, and that the respondents “accepted

liability for and are paying benefits for a 9%

impairment rating to the body as a whole.”  

 Dr. Knox signed a Return To Work note on

November 26, 2014 which stated, “Mr. Belt is under my

care and may return to work with the following

restrictions, these should be considered permanent: No

excessive bending, stooping, no lifting over 30 lbs.  No

excessive flexion/extension of neck (looking up).”

Richard Jones, the respondent-employer’s Director

of Human Resources, testified that “there were no jobs

that met those restrictions....So I asked my staff to

set up an FCE to help me know, and to help the City

know, what the restrictions were.  Were they exactly
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what Dr. Knox said or not, and if they were different,

then it would have helped us to have an idea of what he

could actually do.”  The respondents’ attorney examined

Richard Jones:

Q.  If Dr. Knox’s restrictions on November 26
of 2014 were the final word, could the City of
Fort Smith have put the claimant back to work
at that time, under those restrictions?

A.  No.  

Q.  So the FCE was an effort to attempt to
continue his employment, or place him in a job
that he could perform within his medical
restrictions?

A.  Correct, yes.

Q.  And when I say no job, I’m talking about a
regular non-light duty job.  Is that correct?

A.  That’s right.  A regular, permanent job
that didn’t have any alterations to it....

Q.  Did you continue the claimant’s light duty
employment after November 26?

A.  Yes, we did.  So we left him in the
capacity up to the point of the scheduled FCE. 

The claimant testified that he continued to drive a

dump truck for the respondent-employer after he was

released by Dr. Knox.  The claimant testified on cross-

examination that driving a dump truck was not considered

to be a manual labor position.  The claimant agreed on

cross-examination that he continued to receive a salary
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from the respondents at that time.        

The record includes a copy of an Informed Consent

for Functional Capacity Evaluation, which provided in

part:

You will perform a physical test of the
essential physical job demands including a
fitness evaluation.  The activity intensity
will begin at a level you can accomplish and
will be advanced in stages depending on your
tolerance.  You will never be forced to
perform an activity you feel would place you
at harm.  The purpose of this evaluation is to
objectively assess your functional
capabilities as they relate to performing
work activities.  Your evaluator will watch
for safety during the evaluation.  You are to
give your best effort at all times during the
evaluation without hurting yourself....

The results obtained from this evaluation will
assist in evaluating what type of physical
activities you might do with low risk or harm. 
If you have a job to return to, it will assist
you in returning to that job safely....

Your participation in this evaluation is
voluntary.  You are free to deny consent or
stop the evaluation at any time....

The claimant signed the Informed Consent for

Functional Capacity Evaluation.  The claimant also

initialed blanks beside the sentences, “I agree to

participate fully in the evaluation” and “I agree to

provide a full and complete medical history.”  However,

the claimant would not initial the space beside the
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sentence, “I accept the risks involved in this type of

testing and wish to participate.”  A note dated

December 16, 2014 was handwritten on the Informed

Consent for Functional Capacity Evaluation, indicating

“The patient refused to sign even after me explaining

the progress of activities being graded.”

The claimant testified on direct examination:

Q.  Did you undergo [the Functional Capacity
Evaluation]?

A.  No, sir.

Q.  Why not?

A.  They wanted me to sign a liability saying
they wasn’t going to be responsible if they
made me worse....I hadn’t ever heard anything
like that.  I mean, I’ve been to a few
doctors, you know, and nobody said that, you
know, we’re going to treat you, but we’re not
going to be responsible if we hurt you, you
know. 

    
The claimant testified, “as of December the 16th,

they told me that was my last day.  They didn’t have

anything that they could put me in.  That wasn’t a

permanent job, what I was doing.  They said I was

welcome to put in for some more jobs, and I put in for

several.”  The claimant testified that the position of

dump truck driver was considered a “light duty” job. 

The claimant testified that he had applied for “five or
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six” jobs with the respondent-employer.  These jobs

included positions in heavy equipment operation,

sanitation, and residential pick-up.  The claimant

testified that he held a Class A Commercial Driver’s

License, and that he was qualified and physically able

to return to work in these employment positions.     

Richard Jones testified for the respondents:

Q.  Did any of the jobs that the claimant
described applying for with the City involve
positions which would not require an FCE to be
performed before somebody could be placed in
that job?

A.  He has not applied for anything that does
not require an FCE at this point.  

Q.  And to make sure that we’re clear, is that
an FCE for this particular claimant, or would
that be an FCE by any applicant for that job?

A.  That’s a condition of employment.  So
post-offer, the condition is, they have to be
able to physically meet the requirements of
the job.  If they were to fail and not meet
those requirements, then we would rescind
the offer, because they could not physically
do the job.  Any person who becomes an EO2 or
3 at the Sanitation Department goes through an
FCE with Cooper’s Occupational Medicine.   

A pre-hearing order was filed on March 5, 2015. 

The claimant contended that “the respondents provided

him work until he reached maximum medical improvement

and then failed to continue to provide him work although
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it is the claimant’s belief that work within his

restrictions is still available.  The claimant contends

that pursuant to Ark. Code Ann. §11-9-505(a)(1) he is

entitled to an award because the respondents are

refusing to return him to work without good cause, when

there is work available within his restrictions.  The

claimant contends that he has sustained some loss of

earning capacity because of the effects of his job-

related injury and that therefore he is entitled to

wage-loss disability.  The claimant contends that his

attorney is entitled to an appropriate attorney’s fee.”

The respondents contended that “following the

claimant’s compensable injury he was given a permanent

impairment rating of 9% to the body as a whole by Dr.

Luke Knox.  This rating has been accepted and is being

paid.  Suitable employment within the claimant’s

restrictions as given by Dr. Knox was not available. 

The respondents could not offer any non-light duty work

without confirmation that the claimant in fact was

capable of performing such physical tasks as would be

necessary to perform the essential job functions.  Thus,

the respondents are not liable under Ark. Code Ann. §11-

9-505(a)(1) for additional benefits set out in that
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section.  The respondents’ termination of the claimant’s

employment was not ‘without cause’ and was not a

‘refusal’ to return the claimant to work because the

claimant refused to undergo a functional capacity

evaluation which would allow the respondents to assess

his capabilities and attempt to find him ‘suitable

employment’ with the respondents.  The claimant’s

attorney is not entitled to an attorney’s fee for any

award of permanent partial disability up to and

including a 9% permanent partial disability award.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
benefits pursuant to Ark. Code Ann. §11-9-
505(a)(1)(Repl. 2012).
2.  Whether the claimant is entitled to
benefits for wage-loss disability.
3.  Whether the claimant’s attorney is
entitled to an attorney’s fee.

In the meantime, Dr. Knox signed a Return To Work

note on March 25, 2015 which stated, “Mr. Belt is under

my care and may return to work full duty with no

restrictions.  He should avoid any excessive looking up

head/neck movements.”  The claimant testified that he

had informed the respondent-carrier that Dr. Knox had

removed the 30-pound lifting restriction.  The claimant
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agreed on cross-examination that he could not return to

work in the bucket truck, “Because it’s all overhead.”

    A hearing was held on May 14, 2015.  The claimant

testified that the respondent-employer had not offered

him a job.  The claimant testified that he was

physically capable of performing all of his former

duties as Equipment Operator Two, except operate the

bucket truck, because “The bucket truck is all

overhead.”  The claimant testified that he had contacted

36 other potential employers while he drew unemployment

benefits.        

An administrative law judge filed an opinion on

August 12, 2015.  The administrative law judge found

that the claimant proved he was entitled to benefits in

accordance with Ark. Code Ann. §11-9-505(a)(1)(Repl.

2012).  The administrative law judge found that the

claimant proved he sustained wage-loss disability in the

amount of 5%.  The respondents appeal to the Full

Commission and the claimant cross-appeals.   

II.  ADJUDICATION

A.  Additional compensation - Rehabilitation

Ark. Code Ann. §11-9-505(Repl. 2012) provides, in

pertinent part:
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(a)(1) Any employer who without reasonable
cause refuses to return an employee who is
injured in the course of employment to work,
where suitable employment is available within
the employee’s physical and mental
limitations, upon order of the Workers’
Compensation Commission, and in addition to
other benefits, shall be liable to pay to the
employee the difference between benefits
received and the average weekly wages lost
during the period of the refusal, for a period
not to exceed one (1) year.

An administrative law judge found in the present

matter, “2.  That the claimant has proven by a

preponderance of the evidence that he entitled to

benefits under A.C.A. §11-9-505(a)(1).  Those benefits

shall be calculated from the date the claimant first

made employment application with the respondent and the

respondent refused to place the claimant back to work

and instead chose a more qualified candidate.”  The Full

Commission affirms this finding.    

Before Ark. Code Ann. §11-9-505(a)(Repl. 2012)

applies several requirements must be met: The employee

must prove by a preponderance of the evidence that he

sustained a compensable injury; that suitable employment

which is within his physical and mental limitations is

available with the employer; that the employer has

refused to return him to work; and, that the employer’s
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refusal to return him to work is without reasonable

cause.  Torrey v. City of Fort Smith, 55 Ark. App. 226,

934 S.W.2d 237 (1996).

In the present matter, the parties stipulated that

the claimant sustained a compensable injury on

November 19, 2013, so the first requirement was met. 

The Full Commission finds that the second requirement

was also met, i.e., suitable employment within the

claimant’s physical limitations was available with the

employer.  The claimant’s job title was Equipment

Operator Two, and the claimant returned to work at

restricted duty for the respondents following his

compensable injury.  The claimant specifically testified

that this restricted duty included driving a dump truck. 

Dr. Knox released the claimant with a 9% permanent

partial disability rating on November 26, 2014 and

stated, “I strongly recommend that he avoid any

significant cervical extension/looking up.  I would

recommend that he not lift greater than 30 pounds and

avoid excessive stooping, bending, lifting, etc.” 

Richard Jones, the respondent-employer’s HR director,

initially testified that “there were no jobs that met

those restrictions.”  Nevertheless, Mr. Jones also
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expressly testified that there were jobs available in

the respondent-employer’s sanitation department, and

that the claimant was qualified for these jobs, but “not

the most qualified.”  

At a minimum Ark. Code Ann. §11-9-505(a)(Repl.

2012) requires that when an employee who has suffered a

compensable injury attempts to re-enter the work force

the employer must attempt to facilitate the re-entry

into the work force by offering additional training to

the employee, if needed, and reclassification of

positions, if necessary.  Torrey, supra.  In the present

matter, none of those efforts were made on behalf of the

claimant in order to return him to appropriate gainful

employment.  The claimant testified that he was

physically able to resume most of his pre-injury work

duties with the respondents, except for working in the

“bucket truck.”  The respondents assert that the

claimant’s refusal to release the Functional Capacity

Examiner from potential injury to the claimant was

tantamount on the claimant’s part to refusing to return

to work.  However, we note the claimant’s testimony that

he was willing to undergo a Functional Capacity

Evaluation but was not willing to sign a medical release
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in order to do so.  The claimant testified that he had

applied for several positions with the respondents but

had not been allowed to return to work.

The Full Commission therefore finds that the

claimant sustained a compensable injury; that suitable

employment within the claimant’s physical and mental

limitations was available with the respondent employer;

that the employer has refused to return the claimant to

work; and that the employer’s refusal to return the

claimant to work was without reasonable cause.  We thus

affirm the administrative law judge’s opinion that the

respondents are liable for benefits in accordance with

Ark. Code Ann. §11-9-505(a)(Repl. 2012).

B.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  The Commission is

charged with the duty of determining disability based

upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age,

education, and work experience.  Eckhardt v. Willis Shaw

Exp., Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998).  
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An administrative law judge found in the present

matter, “3.  That the claimant has proven by a

preponderance of the evidence that he is entitled to

wage loss disability in an amount that would be equal to

a whole body impairment rating of 5%.”  The Full

Commission finds that the claimant proved he sustained

wage-loss disability in the amount of 15%.  The claimant

is middle-aged, age 49, and has an incomplete formal

education.  The claimant left high school in grade 10. 

As the Commission has noted, the claimant’s work history

primarily involves manual labor positions such as

warehousing and heavy equipment operation.

The claimant became employed as a heavy equipment

operator for the respondents in 2009.  The claimant

sustained a compensable injury to his neck and left

shoulder in 2013.  The claimant continued to work for

the respondents, in restricted duty positions, following

his compensable injury.  Dr. Knox assigned the claimant

a 9% anatomical impairment rating on November 26, 2014. 

Dr. Knox returned the claimant to work with the

restrictions of “No excessive bending, stooping, and no

lifting over 30 lbs.  No excessive flexion/extension of

neck (looking up).”  The respondent-employer did not
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return the claimant to work, and the Commission has

awarded benefits to the claimant in accordance with Ark.

Code Ann. §11-9-505(a)(1)(Repl. 2012).

The claimant is motivated to return to work, having

applied for several positions with the respondents and

inquiring into employment with approximately 36 other

employers.  When we consider the claimant’s age, lack of

education, history of manual labor, permanent

restrictions, and motivation to return to work, the Full

Commission finds that the claimant sustained wage-loss

disability in the amount of 15%.

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved he was entitled to benefits in accordance with

Ark. Code Ann. §11-9-505(a)(1)(Repl. 2012).  We find

that the claimant proved he sustained wage-loss

disability in the amount of 15%.  The claimant proved

that the November 19, 2013 compensable injury was the

major cause of his 9% permanent anatomical impairment

and 15% wage-loss disability.  The claimant’s attorney

is entitled to fees for legal services in accordance

with Ark. Code Ann. §11-9-715(Repl. 2012).  For

prevailing on appeal to the Full Commission, the
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claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(1)(Repl. 2012).

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion modifying the claimant’s award of wage-loss

benefits from 5% to 15%, and affirming the

administrative law judge finding that the claimant is

entitled to benefits pursuant to Ark. Code Ann. §11-9-

505(a).  My de novo review of this claim shows that the

claimant is neither entitled to wage-loss above his

anatomical impairment rating nor is he entitled to

benefits pursuant to Ark. Code Ann. §11-9-505(a).

The claimant, a dump truck driver for the

respondent-employer, was in his late forties at the time
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of the hearing before the commission.  Moreover, the

claimant has a tenth (10th)  grade education and has

performed manual labor his entire adult life.  However,

the claimant possesses a Class A ADL license and had

been employed by the respondent-employer for several

years prior to his compensable injury. 

The issues in this claim do not include the

compensability of the claimant’s injury or his

anatomical impairment rating.  However, while I note

that it is commendable that the respondent accepted an

impairment rating that took his  cervical spine into

consideration, I find that the preponderance of the

evidence shows that the claimant sustained a small,

partial thickness supraspinatus tendon tear of his left

shoulder as a result if his compensable injury and that

his cervical condition is chronic and degenerative in

nature, as opposed to acute.  Therefore, I find that the

claimant’s cervical spine should not have been

considered in his anatomical impairment rating.

With regard to the issue of Ark. Code Ann.

§11-9-505(a) benefits, I find that the claimant’s

refusal to sign a waiver of liability required in order

for him to undergo a functional capacity evaluation was
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his absolute right.  However, I note that the claimant

signing certain documents in order to undergo a

functional capacity evaluation was required by the

testing facility, whereas undergoing a functional

capacity evaluation before he was allowed to be placed

back in his original job or in other positions with the

respondent-employer was required by the respondent-

employer.  Therefore, the claimant’s refusal to sign a

waiver was an issue between him and the testing facility

versus the claimant and the respondent-employer, in that

the respondent-employer had no control over clinical

requirements.  I note that the record reflects that the

claimant failed to present evidence of any testing

facility in Arkansas that does not require a waiver of

liability be signed before a functional capacity

evaluation can be conducted.

Moreover, I find that the respondent-

employer’s stated purpose behind requiring injured

workers to undergo a functional capacity evaluation

before being hired for certain positions is not only

reasonable but prudent, as well, in that it helps

prevent additional injury to workers who have already

suffered from such an event and it helps prevent future
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litigation. Furthermore, I note that the only two jobs

that the claimant applied for with the respondent-

employer after his release to return to work each

required a functional capacity evaluation as a condition

precedent to being hired for those jobs.

The claimant argues that the respondent-

employer allowing him to continue to drive his dump

truck in a light-duty capacity until he was released by

Dr. Knox, then refusing to place him in one of two

available positions within his restrictions - instead,

giving these jobs to more qualified applicants -

violates the provisions of Ark. Code Ann. §11-9-505(a)

as interpreted in Torey v. City of Fort Smith, 55 Ark.

App. 226, 934 S.W.2d 237 (1996). 

In Torey, supra, the court reversed the

Commission’s finding that the respondent showed

reasonable cause by not rehiring an injured employee

after he was released to return to work with

restrictions because other applicants were “more

qualified” for the positions the injured employee was

encouraged to pursue.  According to the court, before

Ark. Code Ann. §11-9-505(a) applies, several

requirements must be met.  The employee must prove by a
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preponderance of the evidence that 1) he sustained a

compensable injury; 2) suitable employment which is

within his physical and mental limitations is available

with the employer; 3) the employer has refused to return

him to work, and; 4) the employer’s refusal to return

him to work is without reasonable cause.  Torey, supra. 

While the court found that the first three requirements

were clearly met by Torey, the “more difficult question”

was whether the employer’s refusal to rehire Torey was

unreasonable.  In finding that the employer’s actions

were unreasonable, the court ultimately rejected the

Commission’s conclusion that the employer had shown

reasonable cause for not rehiring Torey for either of

two available positions which were within his

restrictions.  The employer’s stated reasons for not

rehiring Torey were 1) “more qualified” individuals were

hired for these position, and 2) once a position was

filled, there was no longer “suitable employment

available” upon which to provide a basis for the

employer’s refusal to return the employee to work, as

provided by the statute.  In reversing the Commission,

the Court stated:

In accepting the employer’s
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explanation, the Commission, in
effect, allows the employer to
nullify the stated legislative
purpose while exercising minimal
effort to return the employee to
work. Likewise, the Commission’s
interpretation allows subjective
reasoning to factor into what
constitutes reasonable cause,
whereas an objective standard is
more compatible with the legislative
intent and purpose.

At a minimum Ark. Code Ann. §11-9-
505(a) requires that when an
employee who has suffered a
compensable injury attempts to re-
enter the work force the employer
must attempt to facilitate the re-
entry into the work force by
offering additional training to the
employee, if needed, and
reclassification of positions, if
necessary.  

Finally, the Torey court noted that the

respondent-employer, who, coincidently, is the same

respondent-employer in this claim, failed to demonstrate

that “any effort was made on the part of the employer to

assess Torey’s skills or offer him assistance to enhance

his skills so as to better facilitate his re-entry into

the work place.

I find quite the opposite in this claim.  The

respondent-employer here did, in fact, make an effort to

assess the claimant’s skills in order to offer him
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assistance, re-training, or match him to the appropriate

job for his level of functioning when it sent him for a

functional capacity evaluation.  However, it was the

claimant’s choice due to personal convictions not to

participate in that evaluation, which resulted in his

inability to prove he could perform the activities of

work available with the respondent-employer.  This was

complicated by the fact that the Dr. Knox had initially

restricted the claimant to no excessive bending,

stooping, or lifting over thirty (30) pounds, and no

“excessive flexion/extension of neck (looking up), only

to add that because the claimant had not undergone a

functional capacity evaluation, he felt it “prudent” to

leave his limitations “open-ended so that these can be

adjusted in the future, if needed.”  Dr. Knox

subsequently attempted a flimsy recantation of this

opinion by stating that the claimant could return to

full, unrestricted duty.  The fact that, to this, Dr.

Knox added the same work restrictions that he had

formerly imposed on the claimant muddied the waters all

the more in that Dr. Knox contradicted himself with

these conflicting statements.

In Contreras v. Pinnacle Foods Corp., 2011
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Ark. App. 780, ___ S.W.__ ___ (2011), the court affirmed

the Commission’s decision to deny Ark. Code Ann. §11-9-

505(a) benefits to Contreras because he refused to be

seen or treated for a burn injury by the company

physician.  Moreover, Contreras presented the

respondent-employer with scant documentation of his

treatment with the provider of his choice upon

attempting to return to work.  This documentation

consisted of a one-page, pre-printed “return to work”

form dated June 23, 2010, with “Jesse Contreras” and the

date “6-28-10" handwritten in the corresponding blank

spaces of this document for the patient’s name and date

of release.  Furthermore, of the possible work

restrictions listed on this form, an “x” was handwritten

by “None. Return to regular duty.”  Contreras’

supervisor expressed concern about putting him to work

prior to being examined by the company physician because

he did not know whether the clinic where the claimant

had been treated knew of the hot, steamy conditions

within which the claimant worked. Id.  

The court agreed that, based upon this

evidence, the employer was not provided any medical

documentation of Contreras’ condition prior to being
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presented the return to work form, and it was not

unreasonable for the employer to ask Contreras to be

evaluated by the company physician prior to returning

him to work.  According to the court, it was Contreras’

burden to prove by a preponderance of the evidence that

the refusal was “without reasonable cause,” which

necessarily turned on the particular facts of the claim.

 Contreras v. Pinnacle Foods Corp, supra, citing Congo

Stove, Fireplace & Patio, Inc. v. Rickenbacker, 77 Ark.

App. 346, 74 S.W.3d 238 (2002).

Based upon the particular facts presented in

this claim, I find that it is most analogous with

Contreras v. Pinnacle Foods Corp, supra, in that it was

the claimant’s burden to prove by a preponderance of the

evidence that the respondent-employer’s refusal to

return him to work was “without reasonable cause.”  The

claimant failed to prove this by choosing not to sign a

waiver required by the testing facility which was to

conduct his functional capacity evaluation, thereby

choosing not to undergo a functional capacity evaluation

which was required by the respondent-employer before he

could be allowed to return to work in the positions for

which he had applied with the respondent-employer after
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his medical release.

In a nutshell, the claimant failed to prove

that he was terminated from employment with or that he

was not returned to work for the respondent-employer

because he refused to undergo an functional capacity

evaluation.  Rather, while the preponderance of the

evidence in this claim clearly shows that he was willing

to undergo a functional capacity evaluation, I find that

the credible evidence shows that, due to an internal

policy which required injured employees to undergo a

functional capacity evaluation before being allowed to

return to non-light duty, or regular employment, the

claimant essentially refused suitable employment by

voluntarily refusing to sign a waiver required by the

testing facility before a functional capacity evaluation

could be conducted. 

Based upon the above and foregoing, I find

that the respondent-employer has shown reasonable cause

for not returning the claimant to work.  Furthermore,

because of his refusal to complete the necessary steps

required to undergo a functional capacity evaluation,

which was a condition precedent to being returned by the

respondent-employer to available duty within his
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restrictions, the claimant is barred from receiving

benefits pursuant to Ark. Code Ann. §11-9-505(a).  In

other words, because the refusal to return to work in

this claim was the claimant’s, as opposed to the

respondent-employer refusing to return the claimant to

work without reasonable cause, the claimant is barred

from receiving benefits pursuant to Ark. Code Ann. §11-

9-505(a). 

Moreover, wage-loss benefits above the

claimant’s anatomical impairment rating should be denied

in this claim for the following reasons: 1) although he

assigned the claimant with a permanent physical

impairment rating, Dr. Knox initially indicated that a

final assessment of the claimant’s restrictions would

depend on the outcome of a functional capacity

evaluation; 2) the claimant refused to sign necessary

documentation in order to undergo a functional capacity

evaluation; 3) Dr. Knox subsequently made conflicting

statements regarding the claimant’s permanent

restrictions, and; 4) Dr. Knox ultimately contradicted

himself regarding the claimant’s permanent restrictions. 

All of the above factors combined severely impedes our

ability to render an accurate assessment of the
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claimant’s permanent work restrictions and/or physical

limitations.  Furthermore, while I recognize that the

claimant testified that he has applied for at least

thirty-six (36) jobs since his release to return to work

by Dr. Knox, the claimant failed to present evidence as

to why he was not hired for any of these positions. 

Therefore, for us to conclude he was not hired due to

physical limitations resulting from his compensable

injury would require us to engage in speculation and

conjecture, which we cannot do.  See, Dena Constr. Co.,

et al v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979).  

Based upon the above and foregoing, I find

that the claimant has failed to prove that he is

entitled to wage-loss benefits above his anatomical

impairment rating, and I dissent from the majority’s

award of both wage-loss benefits in the amount of

fifteen percent (15%) and an award of benefits pursuant

to Ark. Code Ann. §11-9-505(a).

KAREN H. McKINNEY, Commissioner


