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OPINION AND ORDER

Claimant appeals and respondents cross-appeal an

opinion and order of the Administrative Law Judge filed

November 5, 2015.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.

3. The claimant has proven, by a preponderance
of the credible evidence, that she sustained
an occupational illness or disease which arose
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out of and during the course of her employment
with the Arkansas Department of Community
Corrections as defined by Ark. Code Ann. §11-
9-601.

4. Additionally, and/or in the alternative,
the claimant sustained an inhalant injury as
the result of exposure to mold at the
workplace, aggravating a pre-existing
condition, entitling the claimant to
appropriate workers’ compensation benefits.

5. Respondents are responsible for all
outstanding medical and related expenses for
treatment of the claimant’s work-related
injury, and respondents remain responsible for
continued, reasonably necessary medical
treatment.

6. The claimant has failed to prove that she
is entitled to temporary total disability
benefits related to her occupational allergy
to mold.

7. This claim is not barred by statute of
limitations.

8. All additional issues are, by necessity,
specifically reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 
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Therefore we affirm and adopt the November 5, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2012).

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I respectfully concur, in part with and

dissent, in part from, the majority's opinion.  

Specifically, I concur with the finding that the

claimant has failed to prove that she is entitled to

temporary total disability.  However, I must dissent

from the finding that the claimant proved by a
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preponderance of the evidence that she sustained a

compensable occupational disease.

An “occupational disease” is any disease

resulting in disability or death that arises out of and

in the course of the occupation or employment of the

employee or naturally follows or unavoidably results

from an injury.  Ark. Code Ann. § 11-9-601(e)(1)(A)

(Repl. 2002).  An occupational disease is characteristic

of an occupation, process or employment where there is a

recognizable link between the nature of the job

performed and an increased risk in contracting the

occupational disease in question.  Sanyo Mfg. Corp. v.

Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  A

causal connection between the occupation or employment

and the occupational disease must be established by a

preponderance of the evidence Ark. Code Ann. §11-9-

601(e)(1)(B).

Ordinary diseases of life to which the general

public is exposed are not compensable.  Ark. Code Ann. §

11-9-601(e)(3) (Repl. 2002).  Moreover, the occupational

disease must be “due to the nature of an employment in

which the hazards of the disease actually exist and are

characteristic thereof and peculiar to the trade,

occupation, process, or employment and is actually

incurred in his employment.”  Ark. Code Ann.
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§11-9-601(g)(1)(A)(Repl. 2002).  An occupational hazard

is quite different from occupational diseases defined in

§11-9-601.

A disease may be considered compensable,

although the general public may contract the disease, if

the nature of the employment exposes the worker to a

greater risk of the disease than the risk experienced by

the general public or workers in other employments. 

Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843

S.W.2d 875 (1992); Sanyo, supra.  Further, to constitute

an occupational disease, there must be a recognizable

link between the nature of the job and an increased risk

in contracting the disease.  Sanyo, supra.

In this claim, the claimant has consistently

asserted that she suffers from chronic, debilitating

migraine headaches as a direct result of working in a

mold-affected environment.  In addition, the claimant

contends that she currently suffers from memory loss,

confusion, and speech problems as a result of her

exposure to mold.  Whereas the claimant testified that

she previously suffered from breathing problems due to

mold, she admitted that she is currently not under

active treatment for any upper respiratory condition,

nor has she been for quite some time.  However, the

claimant’s migraine headaches have reportedly persisted
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since her last exposure to the mold in December of 2014. 

Furthermore, the claimant’s speech and memory problems

have purportedly worsened.  Due to this, the claimant’s

treating physician, Dr. Ashley, expressed confusion as

to the etiology of the claimant’s migraine headaches in

her report of January 22, 2015, when she noted that the

claimant was no longer in a moldy environment but she

was still symptomatic.  More specifically, Dr. Ashley

stated, “Not sure if mold was just a trigger and now

need to control migraine but with her being out of

environment and still with symptoms is confusing

picture.”  I note that Dr. Ashley repeated these

statements in the claimant’s March 19, 2015 clinic note.

Furthermore, at the hearing, the claimant

quoted Dr. Snodgrass as telling her that, even if she

were not allergic to mold, the lack of purification in

the air at her work facility was the probable cause of

her symptoms, and that her symptoms would not improve

until she was out of that environment.  In his letter to

Dr. Ashley of December 4, 2014, Dr. Snodgrass confirmed

that the claimant was allergic to mold, and that he had

found two of the more common molds on the claimant’s

skin.  Furthermore, while Dr. Snodgrass stated that they

would not know the exact cause of the claimant’s

symptoms until a work place assessment was completed, he
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suggested a leave of absence from work might be required

for the claimant until the mold problem was resolved. 

This, in my opinion, supports a finding that Dr.

Snodgrass believed the claimant’s symptoms should either

improve or, at the very least, not worsen should she be

removed from the mold-affected work environment. 

Contrary to Dr. Snodgrass’s prediction, the claimant’s

migraines have reportedly failed to improve since

leaving the facility, and new problems - at least as far

as the claimant had previously presented to Dr. Ashley -

have allegedly caused the claimant additional health

issues.  These problems include altered mental status

and speech problems.

However, an emergency room report from March

20, 2015, shows that while the claimant presented with

an alleged altered mental state, her physical

examination, to include her neurological examination,

was normal as were the findings of a CT scan of the

claimant’s head.  Therefore, the attending physician

assessed the claimant with medication toxicity.  In

addition, a March, 2015, MRI study of the clamant’s head

showed normal findings.   

Although referenced in two medical reports and

confirmed by the claimant’s testimony that she was seen

by a neurologist in Jonesboro at some point prior to
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October 28, 2013, the first neurological report of

record was from Memphis neurologist, Dr. Chen, on April

13, 2015.  At that time, the claimant reported that she

had a five-year history of headaches, and that her

symptoms included sleep disturbance, feeling run down,

blurry vision, sensitivity to light, shortness of

breath, nausea/vomiting, migraines, memory loss, mental

disturbance, and heat intolerance.  The claimant’s

neurological examination, however, showed normal results

to include no dysarthria or aphasia, fluent speech,

normal memory, and normal concentration.  Dr. Chen

assessed the claimant with “probable” chronic migraine

headaches or chronic tension headaches, and insomnia.

In Crossett Sch. Dist. v. Gourley, 50 Ark.

App. 1, 899 S.W.2d 482 (1995), the court affirmed the

Commission’s finding that Ms. Gourney’s sinus

difficulties constituted a compensable occupational

disease.  Gourney, a school teacher, began experiencing

severe sinus difficulties, requiring several surgeries,

after a new heating and air-conditioning system caused

mold to grow in her classroom.  I note that Gourney

suffered from pre-existing seasonal allergies that

became constant and more severe after the mold developed

in her classroom.  Although the parties stipulated that

the mold caused Gourney’s difficulties, the respondents
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argued that Gourney failed to prove that she suffered

from an occupational disease because she failed to show

that, due to the nature of her employment, she was

exposed to greater risk of contracting the disease than

the risk to which the general public was exposed. 

Furthermore, the respondents contended that Gourney’s

increased risk was not one that may be reasonably

expected to be present given the nature of Gourney’s

employment as a teacher.  The court agreed with the

Commission’s finding that “although the appellee’s

development of sinus difficulties is not necessarily

peculiar to the occupation of a teacher, the exposure

was ‘certainly peculiar and characteristic of this

particular employment in that claimant’s [appellee’s]

employment exposed her to greater risk of that

disease.’”  Moreover, the court agreed that Gourney’s

disease arose out of a hazard increased by the

employment and that the particular employment hazard was

a “lengthy and abnormal exposure to mold in her

classroom which placed her at increased risk of

developing sinus difficulties.” Id.  

The dissent argued that Gourney failed to show

that the hazard to which she was exposed in the

classroom was characteristic of and peculiar to her

occupation as a school teacher, or that there was a link
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between the nature of the job performed and the

increased risk. Id.  “The hazard,” stated the dissent,

“is from the place where she works and is unrelated to

her employment duties or nature of work.”  Therefore,

the dissent found that the majority finding was not in

keeping with Ark. Code Ann. §11-9-601(g)(1)(1987), or

the case law interpreting that statute. Id. Citing

Chadwick v. Public Service Co. of N.M., 105 N.M. 272,

731 P.2d 968 (N.M. App. 1986), the dissent noted that to

state that conditions of the claimant’s workplace,

“unrelated to the claimant’s occupation” may give rise

to a compensable disease would, in effect, “transform

the law’s protection into health insurance.”

Here, the claimant worked as a drug and

alcohol counselor for the respondent-employer.  As such,

exposure to toxic mold was not a risk that may be

reasonably expected to be present given the nature of

her employment.  And, while it may be argued that 

although the claimant’s migraine headaches were not

necessarily peculiar to the occupation of a counselor,

the claimant’s alleged occupational disease was

“certainly peculiar and characteristic of this

particular employment in that claimant’s...employment

exposed her to greater risk” of migraine headaches due

to mold exposure, this does not necessarily apply to the
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facts in this particular claim in that the claimant has

failed to prove that her “lengthy and abnormal” exposure

to mold in the Osceola facility caused her headaches. 

This is supported by the fact that instead of improving

after being removed from the facility in December of

2014, the claimant continued to have severe,

debilitating headaches; this, in spite of the fact that

the claimant admittedly resides in a mold-free

environment.  This enigma apparently not only puzzled

Dr. Ashley, but it was contrary to Dr. Snodgrass’s

conclusion that correction of the mold issue was “a

must” in order for the claimant’s condition to improve,

and that if the process of removing the mold were

delayed, the claimant might require a leave of absence

until completed.  In addition, the claimant testified

that she was on leave for several months in 2014 caring

for her husband.  Yet, the record is devoid of evidence

by way of testimony or otherwise showing that the

claimant’s condition changed during that time. 

Moreover, the claimant agreed that her breathing

problems decreased after she left the facility in

December of 2014.  Strangely, however, the claimant’s

alleged subjective memory loss and speech difficulties

worsened to the point that she required emergency

medical treatment in March of 2015, although objective



BARCLAY - G500102 12

medical findings from a CT scan and MRI study of the

claimant’s head taken at that time showed no

abnormalities.  Likewise, Dr. Chen’s neurological

examination of the claimant on April 13, 2015, showed

normal results to include no dysarthria or aphasia,

fluent speech, normal memory, and normal concentration,

leaving Dr. Chen to conclude that the claimant suffered

from “probable” chronic migraine or chronic tension

headaches.  

It is undisputed that the claimant was exposed

to hazardous mold during her employment with the

respondent-employer in that the presence of various

molds in the Osceola facility was confirmed by testing. 

In addition, credible witness testimony established that

mold was visibly observable through the facility. 

Furthermore, the claimant testified that she began

having headaches in 2010, and that she began treating

with Dr. Ashley for this condition in the latter part of

2011.  The record shows that the claimant’s first

treatment of record for her chronic headaches actually

began in May of 2011.  The record further shows that the

claimant is still being treated for headaches. 

Moreover, the claimant stated that she has suffered

other symptoms from mold exposure for which she has

received ongoing medical treatment since her last
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exposure to mold in December of 2014, to include memory

loss and an altered mental status.  In addition, the

claimant indicated that she was aware of the symptoms of

others at the facility allegedly due to mold exposure

prior to her onset of headaches in 2010.  Yet, the

claimant waited until December 23, 2014, to report that

her symptoms were allegedly caused by mold exposure,

which I note was the same date she was suspended for

violating the respondent-employer’s policy concerning

certification for counselors.  When the claimant finally

filed a Form N claiming an occupational disease, she

described her cause of injury as mold allergies and she

listed her head as the part of her body that was

injured.  Furthermore, it is unclear from this document

whether the claimant’s alleged date of injury was May 1,

2011, or May 1, 2014, in that it appears that the number

14 was superimposed over the number 11.  However, other

documents pertaining to the claimant’s alleged injury

and request for leave clearly reflect May 1, 2011, as

the onset date of the claimant’s alleged occupational

disease.  Also, the fact that medical reports from that

period of time when the claimant was at home caring for

her husband are conspicuously missing from the record

causes me to question the veracity of the claimant’s

testimony, in general.  Moreover, none of the claimant’s
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treating physicians have stated within a reasonable

degree of medical certainty that the claimant’s

headaches resulted from her exposure to mold; the most

definite statement of etiology perhaps coming from Dr.

Ashley, who on March 19, 2015, stated that she was

unsure if mold was “just a trigger” for the claimant’s

migraines, but that certainly the claimant being out of

the mold-affected environment “and still with symptoms”

created a “confusing picture.” 

In conclusion, while there can be no doubt

that the claimant has undergone treatment for chronic

migraine/tension headaches since 2011, I find that

because the claimant still suffers from this condition

long after her last exposure to mold, she has failed to

show a recognizable link between the nature of her

former job and an increased risk in contracting chronic

headaches.  Therefore, I find that the claimant has

failed to prove a casual connection between her

employment and her headaches.  Rather, I find that Dr.

Ashley’s characterization of the claimant’s condition

was accurately stated in the claimant’s paperwork

regarding her request for leave.  More specifically, I

find that although the claimant may have suffered

temporary exacerbations of her headaches while employed

with the respondent-employer, and that these temporary
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exacerbations may have been prompted by her exposure to

mold, the fact that she continues to have these

headaches long after leaving a mold-affected environment

shows that the claimant’s headaches are not the result

of mold exposure.  This is especially evident

considering the fact that the claimant’s breathing

problems have vastly improved since her last exposure to

mold, if not having completely resolved altogether.  

Based upon the above and foregoing, I find

that the claimant has failed to prove that she sustained

an occupational disease in the form of allergen induced

headaches as a result of her exposure to mold. 

Furthermore, I find that the claimant has presented

absolutely no proof supported by objective medical

findings that she sustained a lung injury as a result of

her employment with the respondent-employer.

Moreover, I find that the preponderance of the

evidence demonstrates that the claimant had reason to

believe that she suffered from mold-related symptoms as

early as May 1, 2011.  This is supported by the fact

that she listed this date as the onset date of her

injury on her Employee’s Report of Accident, as did Dr.

Ashley in this same document.  Therefore, I find that

the claimant failed to comply with the notice

requirement found at Ark. Code Ann. §11-9-603(a)(2)(A),
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which provides that written notice shall be given to the

employer of an occupational disease by the employee, or

someone in his or her behalf, within ninety (90) days

after the first distinct manifestation thereof.  

However, given that the majority has found

that the claimant’s headaches are a compensable

occupational disease, I concur in the finding that the

claimant has failed to prove that she is entitled to

temporary total disability benefits in that 1) although

she may have arguably missed work due to her headaches

at various times throughout her employment at the

Osceola facility, the claimant was never taken off of

work due to her headaches; 2) the medical leave she took

in 2014 prior to her December suspension as unrelated to

any of her alleged health conditions, and; 3) Dr. Ashley

indicated in the claimant’s December, 2014, leave-of-

absence paper-work that the claimant was able to perform

the functions of her job duties in spite of her

“condition,” and that the only thing that might

occasionally interfere with claimant’s ability to do her

job was the medication she takes for her headaches.  I

note that the claimant testified that while this

medication sometimes makes her drowsy, it causes no

other side-affects.  Finally, the record demonstrates

that the claimant was able to work up until the date of
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her suspension, which was December 23, 2014, and that

she was eventually terminated for failing to comply with

agency policy that required all substance abuse

counselors to take and pass a test to establish

certification for that job.  Furthermore, although the

claimant  worked up until the day she was suspended, at

which time her primary care physician opined that she

was able to work, the claimant has failed to pursue any

type of employment in a non-mold-affected environment

since her suspension.  

Based upon the above and foregoing, I find

that the claimant  has failed to prove that she was

still within her healing period and unable to work after

December 23, 2014.  Accordingly, I must consent, in part

with and dissent, in part from the majority's award.

  
                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record in this

claim, I concur with the majority opinion that the

claimant’s exposure to mold in the workplace was

compensable, either as an occupational illness or as an



BARCLAY - G500102 18

inhalant injury aggravating a pre-existing condition,

that she was entitled to the medical treatment of record

and continued treatment, and that the statute of

limitations did not bar the claim. I cannot agree with

the denial of temporary total disability benefits.

First, the claimant’s condition was determined

to be compensable. Her condition consisted of headaches,

fatigue and shortness of breath, which was worse while

she was at work but persisted at all times. Thus, her

headaches were one of her compensable conditions. 

Second, the workplace testing (a “Limited

Microbial Assessment”), was finally performed in

November 2014 and reported in December 2014. This report

showed the presence of elevated airborne mold levels of

Stachybotrys, Penicillium/aspergillus, and Chaetomium.

Swab samples showed the presence of mold growth of

Stachybotrys, Penicillium/aspergillus, and Chaetomium,

with growth scores at all four levels of growth,

including three instances of Chaetomium at the highest

level of growth. The report noted several “criteria for

concern:” 

The fungi present produce allergens or toxins.

An opportunistic fungal pathogen is found in
an area that houses individuals who are
immune-compromised.
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There is or was a source of water or high
humidity which could promote fungal/bacterial
growth.

The airborne fungi found in the subject site
are different from those found outside (refers
primarily to air trap analysis).

Third, the claimant has demonstrated mold

allergies, specifically to Alternaria and Penicillium.

While Alternaria was not among the fungi shown to be

present in the 2014 testing, Penicillium was

demonstrated to be present in that testing, in a “high”

range as compared to outside levels. The mold to which

the claimant had an allergic sensitivity was present in

high levels in her workplace, especially in the

hallways.

Fourth, Dr. Snodgrass stated that her

condition was attributable to the poor air quality in

the workplace or the presence of mycotoxins in the

workplace. The report as noted above shows the level of

a mold present in the air of the claimant’s workplace.

The report also shows the presence of the type of

organisms which produce mycotoxins, which are:

Mycotoxins are secondary metabolites produced
by microfungi that are capable of causing
disease and death in humans and other animals.
Because of their pharmacological activity,
some mycotoxins or mycotoxin derivatives have
found use as antibiotics, growth promotants,
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and other kinds of drugs; still others have
been implicated as chemical warfare agents.1

Mycotoxins are produced by many species of

fungi including at least thirteen species of

Penicillium, many species of Aspergillus, and species of

Stachybotrys,2 and Chaetomium.3 The evidence before us

shows that the claimant worked in an environment

containing elevated air levels and elevated surface

levels of four organisms which produce mycotoxins. 

Thus the claimant has been exposed to

Penicillium to which she is individually sensitive, to

air of remarkably poor quality to which humans are

sensitive, and to the mycotoxins produced by four

species of fungi, which are known to cause disease and

even death in humans.

Fifth, the claimant was indeed able to work

until December 23, 2014. In early December 2014, Dr.

Snodgrass recommended a leave of absence if the

1Bennett, J.W. and Klich, M., Mycotoxins, CLIN MICROBIOL REV. 2003 Jul; 16(3):
497–516. doi: 10.1128/CMR.16.3.497-516.2003; Retrieved on April 14, 2016 from Library of
Medicine: National Institutes of Health, http://www.ncbi.nlm.nih.gov/pmc/articles/PMC164220/

2 Ibid.

3 Fogle, Matthew R., Douglas, David R., Jumper, Cynthia A., and Straus, David C.,
Growth and Mycotoxin Production by Chaetomium globosum Is Favored in a Neutral pH, INT J
MOL SCI 2008 Dec; 9(12): 2357-2365; Published online 2008 Nov 26. doi: 
10.3390/ijms9122357; Retrieved on April 14, 2016 from Library of Medicine: National Institutes
of Health, http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2635641/
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correction of the workplace issues was delayed. He based

this statement on the claimant’s mold allergies, the

poor air quality of her work and the presence of

mycotoxins, which had not yet been remediated in her

workplace. On December 23, 2014, Dr. Ashley took the

claimant off work, due to her mold allergies and the

continued mold and air quality issues in her workplace.

Her leave was continued through at least August 28,

2015, by Dr. Ashley, as a result of the claimant’s

headaches and the fact that the mold contamination had

not yet been remediated at her place of work. 

Thus, the claimant was unable to work from

December 23, 2014 to at least August 28, 2015, according

to Dr. Ashley. In fact, the claimant has not been able

to return as of the date of the hearing. She was on FMLA

leave from January 5, 2015 to December 31, 2015,

according to a letter by the respondent’s Assistant

Human Resources Administrator.

The claimant was terminated on May 29, 2015.

The testimony suggested that her termination was a

result of not having a particular certification.

However, the letter from the claimant’s supervisor

stated:

Let this serve as notification that your
employment with this agency is being
terminated effective immediately, May 29,
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2015, due to your inability to fulfill the
Essential Functions of the Job. 

You have been on extended medical leave since
December 23, 2014. During that time you have
exhausted all Family Medical Leave and all
accrued paid leave. Your monthly doctor’s
excuses continue you to be off work with no
indication if, or when, you will be able to
return to work. 

There is nothing in that letter to suggest

that the claimant was terminated for anything other than

her continued absence. Even if the claimant was

terminated for not having a certificate, which is

completely refuted by the above letter, the claimant’s

inability to get the certificate was directly related to

her absence and her condition.

Temporary total disability for unscheduled

injuries is that period within the healing period in

which a claimant suffers a total incapacity to earn

wages. Ark. State Highway & Transportation Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The

healing period ends when the underlying condition

causing the disability has become stable and nothing

further in the way of treatment will improve that

condition. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982). The healing period has not ended

so long as treatment is administered for the healing and

alleviation of the condition. Breshears, supra; J.A.
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Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990). The medical records establish that the

claimant continues to receive medical treatment intended

to improve her condition, which means that she remains

within her healing period. There is no evidence that she

has reached maximum medical improvement.

I also note that some, but not all, of the

claimant’s symptoms had improved with her removal from

the offending environment. Dr. Ashley felt that the mold

exposure could have triggered the migraines, which still

needed to be controlled even with her absence from the

mold-infested location.

The claimant’s treating physician stated that

the claimant needed to remain off work due to her

condition and the continued unremediated mold issues in

the claimant’s workplace. I note that Dr. Ashley did not

state that the claimant could return to work in another

location, and in fact, Dr. Ashley continued to keep the

claimant off work after she was terminated by the

respondent employer, which clearly shows that the

claimant could not return to work at all.

I would affirm the compensability of this

claim and the award of medical benefits, and I would

award temporary total disability benefits from December

23, 2014 to a date yet to be determined.
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Lastly, I agree with the Administrative Law

Judge’s statement, affirmed and adopted by the majority,

that an investigation into the failure of the employer

to act upon the scientifically proven existence of mold

in the facility is appropriate.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                               
PHILIP A. HOOD, Commissioner


