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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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STEVE ALARID, EMPLOYEE  CLAIMANT

KELLY SERVICES, INC., EMPLOYER RESPONDENT

ESIS, INC., CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 3, 2016

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL ELLIG,
Attorney at Law, Ft. Smith, Arkansas.

Respondents represented by the HONORABLE ERIC NEWKIRK,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 12, 2016.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. 1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on August 12, 2015, and
contained in a pre-hearing order filed
August 12, 2015, are hereby accepted as
fact.

2. The claimant has failed to prove by a
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preponderance of the evidence that he suffered
a compensable injury to his left shoulder on
September 17, 2014.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to medical evaluation or treatment
for his left shoulder.

4. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to temporary partial disability from
February 25, 2015 until July 2, 2015.

5. The respondent’s issue of the claimant’s
failure to provide notice prior to February
26, 2015 is moot.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion who found

that the claimant had failed to prove by a preponderance

of the evidence that he is entitled to medical

evaluation or treatment for his left shoulder.  I find

instead that the claimant has proven by a preponderance

of the evidence that he suffered a compensable injury to

his left shoulder. 

The respondent also raised notice as an issue,

indicating that it did not receive notice of the

claimant’s injury until February 26, 2015.  The majority

found this issue to be moot. 

Factual and Medical Background

          On September 4, 2014, the claimant began his
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employment with Kelly Services, Inc.  The claimant was

assigned to work at Honda Sports of Fort Smith

performing janitorial and maintenance type duties.  On

September 17, 2014, the claimant was on a ladder

replacing light fixtures when the ladder buckled and

“gave way”.  When describing the actual fall the

claimant testified, “[t]he best I could do having

nothing to grab to was to fall with the ladder in hopes

that I would not hit that 50-gallon aquarium, functional

aquarium right next to me, so I had to fall with the

ladder.  It turned me upside down.  I came down on my

head and my shoulder and that took the brunt of the blow

... .”

The claimant stated that co-workers Jason and

Stan were present when he fell and that his supervisor,

Don arrived shortly after the accident.  According to

the claimant, Don called the owner, Mike, who came soon

thereafter with a new ladder.  The claimant testified

that he did not report his fall to the respondent but

left work about four hours early that day.

The claimant stated that after he left work he

went to the Mercy Hospital emergency room in Waldron,

Arkansas.  The first emergency room note regarding the
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claimant on the date of the incident was drafted at 3:31

p.m. That emergency room note states, in pertinent part:

HISTORY OF PRESENT ILLNESS
Steve Alarid, a 52 y.o. male
presents to the ED with a Chief
Complaint of Fall, Chest Injury and
Shoulder Injury

HPI Comments: Patient fell off A 5-
foot ladder about 1.5 hours ago
hitting his left shoulder and chest
on concrete

The history is provided by the
patient. No language interpreter was
used. The patient arrived by private
vehicle. The patient arrived from
scene.
Fall
The accident occurred 1 to 2 hours
ago. Fall occurred: in client’s
home. He fell from a height of 6-10
feet. He landed on concrete. There
was no blood loss. The point of
impact was the left shoulder. The
pain is present in the upper back.
The pain is at a severity of 10/10.
He was ambulatory at the scene.
There was no entrapment after the
fall. There was no drug use involved
in the accident. There was no
alcohol use involved in the
accident. Pertinent negatives
include no fever, no nausea, no
vomiting, no hematuria and no
headaches. The symptoms are
aggravated by activity. He has tried
nothing for the symptoms. The
treatment provided no relief.
Shoulder Injury
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The claimant testified that the statement in

the record that indicates that he fell in a client’s

home is a mistake.  According to the claimant he did not

tell the doctor that he fell at a client’s home.  The

claimant testified further, “[t]he only client I had via

Kelly Services was Honda Power Sports in reference to

clients.”  In his deposition, the claimant surmised 

that Dr. Cruz made an error in interpretation because

the doctor had a “heavy accent”. 

The claimant’s left shoulder was x-rayed

during this emergency room visit.  The radiology report

showed “[m]ild to moderate left AC spurring.”

The claimant testified that he continued to

work for the respondent until October 28, 2014, when he

was hired on permanently by Honda Power Sports.

The next time the claimant was seen by a

physician was on January 14, 2015, at Mercy Hospital. 

At that time the claimant’s chief complaint was

“shoulder pain”.  The comment to that complaint was

“left shoulder pain injured after falling off ladder

about 2 months ago.”  The progression section of the

records states, “Worsening (pt used his arm and left

ahmd [sic] to do home repairs and pain has gotten worde)
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[sic]”.  During that visit, the claimant was diagnosed

with left rotator cuff dysfunction.

The claimant stated that in January of 2015 he

was no longer doing his regular job duties at Honda

Power Sports.  The claimant stated that he was no longer

climbing ladders or doing maintenance work; but instead,

was basically performing janitorial type work. The

claimant’s former supervisor, Don Lewis, denied that the

claimant’s duties were altered in any manner during his

employment at Honda Power Sports.  However, the

claimant’s testimony is supported by the medical records

from Mercy Hospital dated January 14, 2015, which

indicate that the claimant was placed on light duty for

one week.  Mr. Lewis also testified that the claimant

began reporting to work in a sling at some point in mid

to late January.

The claimant was terminated from Honda Power

Sports on February 24, 2015.  From the claimant’s

recollection, he reported his injury to the respondent

approximately six months after it occurred.  Loretta

Jones, an employee of the respondent, verified that she

was first notified of the claimant’s injury on February

26, 2015.
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On April 3, 2015, the claimant completed an

application for unemployment insurance benefits and

indicated that there were no limitations on his ability

to work full time.

The claimant sought and received additional

medical treatment for his left shoulder from Dr. Sara

Roberson and Dr. Brian Ogg.  The claimant saw Dr.

Roberson on March 3, 2015, with a complaint of pain in

his left shoulder.  Dr. Roberson indicated that she

suspected that there was a rotator cuff injury and

scheduled the claimant for an MRI of the left shoulder. 

The claimant saw Dr. Ogg on April 22, 2015, at

which time the MRI images were reviewed.  The findings

revealed, “possible focal tear, supraspinatus tendon

anteriorly with some fluid in the subacromial subdeltoid

bursa.  AC joint hypertrophy and degeneration there. 

There is no tendinous retraction and likely some degree

of partial articular surface tearing and supraspinatus

tendinitis.”

The Impression Section of this medical record

states:

History of a fall and a small non
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retracted rotator cuff tear
appearance on the MRI.  The patient
has had no conservative treatment
and lengthy period of immobilization
from his history.  He has been
taking narcotic analgesics now for 4
months for treatment.  I have
recommended conservative treatment. 
I have explained to the patient that
I feel he has relatively small
rotator cuff tear which may or may
not even be attributable to his
complaints or his injury.  May be
completely spurious finding and
stable issue, aside from adhesive
capsulitis and rotator cuff
tendinitis has obviously developed,
and his exam findings are most
consistent with.  I have recommended
a cortisone injection for the
shoulder and physical therapy for
the shoulder. ...

Dr. Ogg gave the claimant a cortisone

injection and ordered physical therapy for the claimant. 

The claimant did not undergo formal physical therapy but

instead engaged in independent exercises.

Dr. Ogg released the claimant from light duty

on July 2, 2015.

Opinion

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance
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of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

The claimant was involved in a work-related

accident on September 17, 2014.  Don Lewis testified

that his office was about ten feet away and he heard the

fall and observed the remnants of this fall shortly

after it occurred. In fact, no evidence or testimony was

offered to challenge the fact that a fall occurred on

that date.  It is clear that the claimant was involved

in an accident at work.  

Also, the claimant’s left shoulder was clearly

injured. There was objective evidence found of AC

spurring to the claimant’s left shoulder on the same day
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that he fell from the ladder.  

Although the claimant clearly satisfied three

of the necessary elements of compensability, the ALJ

denied the compensability of the claimant’s left

shoulder injury indicating that the claimant failed to

establish a causal connection between his injury and the

workplace fall.  The decision to deny was based

primarily of the lack of credibility assessed to the

claimant.  However, even if we find that the claimant

was not a credible witness, in order to deny this claim

we would have to reach the illogical conclusion that the

claimant injured himself again on September 17, 2014,

within the two and one-half hour period between when he

left work and was x-rayed at the emergency room. 

Clearly, the claimant was injured when he fell off a

ladder onto his left shoulder while performing

employment services. 

The respondent went to great lengths to

establish that the claimant could be suffering from a

prior injury to his shoulder.  However, the evidence

does not support this conclusion.  The claimant was

involved as a pedestrian in a car accident on September

6, 2011, where he complained of left shoulder pain. 
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Following that accident, the claimant’s left shoulder

was x-rayed with a finding of no fracture/dislocation

and no soft tissue swelling. Any pain from that accident

had obviously resolved itself in that prior to falling

on September 17, 2014, the claimant was able to perform

his job duties without problems.  It was not until after

the fall that the claimant began to experience pain in

his left shoulder to a degree that his job performance

was adversely affected.  

Additionally, even if the claimant did have a

pre-existing problem with his left shoulder, a pre-

existing disease or infirmity does not disqualify a

claim if the employment aggravated, accelerated, or

combined with the disease or infirmity to produce the

disability for which compensation is sought.  See,

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787

S.W.2d 664 (1990); Conway Convalescent Center v.

Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark. App. 1979);

St. Vincent Medical Center v. Brown, 53 Ark. App. 30,

917 S.W.2d 550 (1996).  The employer takes the employee

as he finds him.  Murphree, supra.  In such cases, the

test is not whether the injury causes the condition, but

rather the test is whether the injury aggravates,
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accelerates, or combines with the condition. However,

although a disabling symptom of a pre-existing condition

may be compensable if it is brought on by an accident

arising out of and in the course of employment, the

employee’s entitlement to compensation ends when his

condition is restored to the condition that existed

before the injury unless the injury contributes to the

condition by accelerating or combining with the pre-

existing condition.  See, Arkansas Power & Light Co. v.

Scroggins,230 Ark. 936, 328 S.W.2d 97 (1959).

As stated above, the claimant was not affected

by any prior injuries to his left shoulder.  However, if

the claimant was suffering from some dormant injury, it

was not limiting his abilities to work before his work-

place accident and we would be required to treat it as

an aggravation to that injury. 

To the extent that the respondent argues that

the claimant injured himself while performing repairs to

his home and that it was an intervening cause, I

disagree.

        In Maverick Transp. V. Buzzard, 69 Ark. App. 128,

10 S.W.3d 467 (2000), the Arkansas Court of Appeals

discussed the difference between an aggravation and a



Alarid - G502084 14

recurrence as it relates to workers’ compensation law. 

The Court stated:

An aggravation is a new injury resulting from
an independent incident.  Farmland Ins. Co. v.
DuBois, 54 Ark. App. 141, 923 S.W.2d 883
(1996).  A recurrence is not a new injury but
merely another period of incapacitation
resulting from a previous injury.  Atkins
Nursing Home v. Gray, 54 Ark. App. 125, 923
S.W.2d 897 (1996).  A recurrence exists when
the second complication is a natural and
probable consequence of a prior injury.  Weldon
v. Pierce Bros. Constr., 54 Ark. App. 344, 925
S.W.2d 179 (1996).  Only where it is found that
a second episode has resulted from an
independent intervening cause is liability
imposed upon the second carrier.

Id. at 130, 10 S.W.3d at 468.  An aggravation is a new

injury with an independent cause and, therefore, must meet

the requirements for a compensable injury.  Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford

v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d

5 (1998).

The test to determine whether a subsequent

episode is a recurrence or an aggravation is whether the

subsequent episode was a natural and probable result of

the first injury or if it was precipitated by an

independent intervening cause.  Bearden Lumber Co. v.

Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  If there is
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a causal connection between the primary and the subsequent

disability, there is no independent intervening cause

unless the subsequent disability is triggered by activity

on the part of the claimant which is unreasonable under

the circumstances.  Guidry v. J & R Eads Const. Co., 11

Ark. App. 219, 669 S.W.2d 483 (1984), Georgia-Pacific

Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998),

Davis v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20 

S.W.3d 326 (2000).

The claimant testified that the pain in his left

shoulder was present from the time he fell until the day

of the hearing.  The medical records on January 14, 2015

indicate that the claimant’s pain worsened after using his

left arm and hand to do home repairs.  The activity of

merely using his left arm while doing home repairs is not

unreasonable.  Clearly, performing these home repairs was

not an independent intervening cause; thus, the claimant’s

January treatment for worsening pain in his left shoulder

was not an aggravation, but, instead was a recurrence of

his work-place injury.

With regard to notice, it is clear that the

claimant did not provide notice to the respondent until

February 26, 2015.  A.C.A. 11-9-701(a)(1) states:
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Unless an injury either renders the
employee physically or mentally
unable to do so, or is made known to
the employer immediately after it
occurs, the employee shall report the
injury to the employer on a form
prescribed or approved by the
Workers’ Compensation Commission and
to a person or at a place specified
by the employer, and the employer
shall not be responsible for
disability, medical, or other
benefits prior to receipt of the
employee’s report of injury.

Therefore, the respondent is liable only for the

reasonable and necessary medical testing and treatments

received by the claimant after that date.

The claimant is not entitled to temporary

partial disability.  A.C.A. §11-9-520 states:

In case of temporary partial
disability resulting in the decrease
of the injured employee’s average
weekly wage, there shall be paid to
the employee sixty-six and two-thirds
percent (66 2/3%) of the difference
between the employee’s average weekly
wage prior to the accident and his or
her wage-earning capacity after the
injury.                              
                
Although the claimant was placed on light duty

for one week in January of 2015, there was no evidence

presented that the claimant suffered a decrease in his

average weekly wage.  For the aforementioned reasons, I
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would find that the claimant sustained a compensable

injury to his left shoulder and award benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


