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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 11, 2015.  The administrative

law judge found that the statute of limitations barred

the claimant’s claim for additional medical treatment. 

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion.  We find that the statute of limitations does

not bar the claim, and that the claimant proved

additional medical treatment was reasonably necessary.   
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I.  HISTORY

Tricia Leah Armstrong, now age 54, testified that

she became employed with the respondents in 2005.  The

parties have stipulated that “the date of the claimant’s

compensable left shoulder injury is December 24, 2006.” 

The claimant testified that while working in the

respondent-employer’s bakery, a box fell from a freezer

“and hit me on my face and my shoulder.”  

Dr. Cathleen Vandergriff reported on December 29,

2006, “At the request of and authorized by Wal-Mart, we

are seeing Ms. Tricia Armstrong.  Ms. Armstrong states

that she was putting a box up on a shelf and it came

back down on the side of her neck and shoulder....This

happened on December 24, 2006.”  Dr. Vandergriff

assessed “Trapezial muscle spasm and left shoulder

pain.”  Dr. Vandergriff referred the claimant for

physical therapy.  A physical therapist noted on

January 24, 2007, “The patient demonstrates signs

consistent with rotator cuff tendinitis and impingement. 

She would benefit from physical therapy to decrease her

symptoms and improve her function.”

The conclusion from an MR of the claimant’s left

shoulder showed, among other things, “1.  Findings
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compatible with focal full-thickness tear of the

anterior aspect of the left rotator cuff at the

insertion of the supraspinatus tendon.”  Dr.

Vandergriff’s assessment on February 14, 2007 was “Left

rotator cuff tear.”  

Dr. Robert J. Tomlinson’s impression on

February 26, 2007 was “Rotator cuff tear of the left

shoulder, which has been reviewed.”  Dr. Tomlinson

performed surgery on March 8, 2007: “1.  Arthroscopic

rotator cuff repair.  2.  Arthroscopic SLAP repair.  3. 

Subacromial decompression.  4.  Extensive debridement of

the glenohumeral joint.  5.  Arthroscopic distal

claviculectomy.”  

The claimant was provided physical therapy and

follow-up treatment by Dr. Tomlinson after surgery.  Dr.

Tomlinson provided a Permanent and Stationary Report on

May 16, 2007:

Tricia is seen back two and a half months
following her left shoulder arthroscopy,
subacromial decompression A2 Bo Co repair. 
Her shoulder is doing well.  She also has a CT
scan, which shows a cervical syrinx.  She says
that she had no neck problems until her work
related accident on 12/24/2006....

Impression: Resolved impingement syndrome
rotator cuff injury on the left with continued
neck pain.  
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Plan: I recommend for Tricia that she needs to
see a spine specialist in regards to her
cervical spine.  Insofar as her left shoulder
is concerned, I think she is permanent and
stationary.  She has excellent strength....In
regards to her left shoulder, she may return
to work without restrictions. 

 
Dr. James B. Blankenship gave the following

impression on June 13, 2007: “I feel like the majority

of her pain is trapezius in nature with a significant

amount of myofascial neck pain.  Her MRI has turned up

an incident Chiari I malformation with a rather large

upper cervical syrinx.  At present this is completely

silent clinically as well as on physical examination....

First of all concerning her neck, I have recommended

that we get her into a good active physical therapy

program.”  The record indicates that physical therapy

was provided for the claimant’s neck and shoulder.  

Dr. Tomlinson performed surgery on December 6,

2007: “1.  Arthroscopic SLAP repair.  2.  Subacromial

decompression.  3.  Mini open rotator cuff repair, side

to side.  4.  Extensive debridement of the glenohumeral

joint arthroscopically.”  The post-operative diagnosis

included “1.  SLAP lesion type 1.”

The claimant testified that she did not benefit

from any surgery performed by Dr. Tomlinson.  Dr.
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Tomlinson assigned the claimant a 6% permanent

anatomical impairment rating on February 13, 2008.  Dr.

Tomlinson returned the claimant to restricted work and

stated, “I do not anticipate Tricia will require any

future medical care for this condition.”  

The claimant signed a Form AR-C, Claim For

Compensation, on May 19, 2008.  The Form AR-C indicated

that the date of accident was December 24, 2006, “I was

handing a box to someone else.  The box slipped from

their hands and fell on me.”  The claimant indicated in

the Claim Information section of the Form AR-C that the

claim was for “initial” and “additional” benefits. 

“Additional” benefits included “Additional medical

expenses.”  The Form AR-C was filed with the Commission

on May 27, 2008.

Dr. Wesley K. Cox began treating the claimant on

May 5, 2010 and assessed “1.  Left shoulder pain. 2. 

Left shoulder rotator cuff tear.  3.  Left shoulder,

adhesive capsulitis....I have recommended glenohumeral

injection today for adhesive capsulitis.”  The claimant

followed up with Dr. Cox on November 29, 2010: “Tricia

returns to the clinic today for evaluation, 6 weeks, 4

days, status post-left shoulder arthroscopy, distal
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clavicle excision, subacromial decompression, biceps

tenotomy.  She says that she is feeling much better than

she was the last time that she was here.  Her shoulder

pain has decreased significantly.”  Dr. Cox assessed “1. 

6 weeks, status post-left shoulder arthroscopy,

decompression, distal clavicle excision, biceps

tenotomy, doing well....I have recommended that she

continue her progressive therapy.”  

An MRI of the claimant’s left shoulder was taken on

October 3, 2011, with the impression, “1.  Minimal

supraspinatus tendinosis.  2.  The previously seen

acromioclavicular joint capsular hypertrophy is no

longer visualized raising the question of interval

surgery.  3.  There is artifact within the soft tissues

again seen consistent with prior surgery.”  

Dr. Cox’s assessment on October 10, 2011 was “1. 

Left shoulder pain, continued following fall in February

after rotator cuff repair in November....Our plan will

be for arthroscopic left rotator cuff repair and

associated procedure.”  

Dr. Cox performed surgery on November 17, 2011:

“Revision, left arthroscopic rotator cuff repair.  2. 

Left arthroscopic glenhumeral debridement.”  The pre-
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and post-operative diagnosis was “1.  Apparent left

rotator cuff tear.  2.  Left shoulder pain.”  The

claimant testified that she did not benefit from

surgical treatment performed by Dr. Cox.            

A pre-hearing order was filed on December 6, 2011. 

The claimant contended, “On December 24, 2006 the

claimant injured her left shoulder and the left side of

her neck.  She was handing a box to another person and

it slipped from their hands and fell on her.”  The

respondents controverted an injury to the claimant’s

neck.  The respondents contended, “Any neck injury

and/or condition did not arise out of or in the course

of her employment with the respondents.  The respondents

contend that the claim is unsupported by objective and

measurable findings.  The claimant has a Chiari

malformation, which is a congenital defect, for which

the respondents are not liable under the Workers’

Compensation Act.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable neck injury on December 24, 2006.
2.  The claimant’s entitlement to medical
treatment for her neck complaints.  

A hearing was held on June 18, 2012.  An
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administrative law judge stated at that time, “The

respondents contend that they have paid medical expenses

related to a left shoulder injury and have paid expenses

occurring (sic) through the date of hearing on June 18,

2012.”  The claimant testified on June 18, 2012 that she

was suffering from headaches and chronic neck pain.

Meanwhile, Dr. Cox’s assessment on June 20, 2012

was “Pain - Shoulder” and “Rotator Cuff Syndrome

(Disorders of bursae and tendons in shoulder region,

unspecified).”  Dr. Cox reported on August 1, 2012,

“Tricia continues to have pain eight and one half months

out from left rotator cuff repair revision....

Structurally everything looks good.  I feel some of this

pain is coming from the cervical spine....I feel Tricia

is at maximal medical improvement and I am requesting an

impairment rating and functional capacity evaluation at

this time.  I would like Tricia to see Jon Lee for this. 

Tricia’s cervical spine continues to hurt her and she is

having headaches.  I feel she needs a work up for these

issues.”  Dr. Cox’s impression was “8 ½ months s/p left

rotator cuff repair revision.”      

An administrative law judge filed an opinion on

September 12, 2012.  The administrative law judge found,
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among other things, that the claimant failed to prove

she sustained a compensable injury to her neck.  The

Full Commission affirmed and adopted the ALJ’s decision

in an opinion filed January 18, 2013.  The claimant

appealed to the Arkansas Court of Appeals.  In an

opinion delivered October 23, 2013, the Court of Appeals

affirmed the Commission’s opinion.  Armstrong v. Wal-

Mart Associates, Inc., 2013 Ark. App. 596, ___ S.W.3d

___.  

The claimant signed a Form AR-C, Claim For

Compensation, on February 20, 2014.  The Form AR-C

indicated that the date of accident was December 24,

2006, “I was handing a box to someone when it slipped

from that person’s hands and fell on me injurying (sic)

my left shoulder.”  The claimant indicated on the Claim

Information section of the Form AR-C that she was

claiming “initial” and “additional” benefits.  The Form

AR-C was stamped “Received” on February 20, 2014.  

A pre-hearing order was filed on June 24, 2014. 

The claimant contended, “On December 24, 2006, the

claimant was injured when a box fell on her.”  The

respondents contended, “The claimant’s request in

February 2014 for additional medical treatment on her
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left shoulder should be denied because it is time barred

pursuant to Ark. Code Ann. §11-9-702.  The claimant’s

AR-C filed on May 27, 2008 does not tell the limitations

period because, in part, the claimant does not identify

any injury to her left shoulder or any other body part

on the AR-C.  The 2008 AR-C was filed solely for the

purpose of determining whether the claimant sustained a

compensable neck injury arising out of the same

incident.  Therefore, the 2008 AR-C cannot reasonably be

construed as a claim for benefits related to the left

shoulder since it had previously been accepted as a

compensable injury by the respondents.”  The parties

agreed to litigate the issue, “Whether the claimant is

entitled to additional medical treatment to her left

shoulder.”    

Dr. Christopher A. Arnold began treating the

claimant on August 14, 2014.  An MRI of the claimant’s

left shoulder was taken on September 3, 2014, with the

impression, “1.  Postoperative findings of rotator cuff

repair and subacromial decompression without findings of

rotator cuff retear.  2.  Possible mild subacromial

subdeltoid bursitis versus postoperative fluid.”  Dr.

Arnold performed surgery on November 14, 2014: “Left
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shoulder revision rotator cuff repair.”  The post-

operative diagnosis was “Left shoulder rotator recurrent

cuff tear partial - 80 percent thickness.”  

Dr. Arnold informed the claimant’s attorney on

May 26, 2015, “This is in response to your inquiry

regarding Trisha Armstrong.  As you know she had a work

related injury requiring multiple shoulder surgeries. 

As you know, she ended up having another surgery by me

on November 14 with a revision rotator cuff repair.  I

do think that her need for the surgery is directly

related to her prior work injury.”

After another hearing, an administrative law judge

filed an opinion on September 11, 2015.  The

administrative law judge found, among other things, that

the statute of limitations barred the claim for

additional medical treatment.  The claimant appeals to

the Full Commission.         

II.  ADJUDICATION

A.  Filing of claims

Ark. Code Ann. §11-9-702(Repl. 2012) provides, in

pertinent part:

(b) TIME FOR FILING ADDITIONAL COMPENSATION.
(1) In cases in which any compensation,
including disability or medical, has been paid
on account of injury, a claim for additional
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compensation shall be barred unless filed with
the commission within one (1) year from the
date of the last payment of compensation
or two (2) years from the date of the injury,
whichever is greater....
(c) A claim for additional compensation must
specifically state that it is a claim for
additional compensation.  Documents which do
not specifically request additional benefits
shall not be considered a claim for additional
compensation.

An administrative law judge found in the present

matter, “The claimant has failed to prove by a

preponderance of the evidence that her claim for

additional medical treatment, specifically surgery

provided by Dr. Arnold, is not barred by the statute of

limitations as set out in A.C.A. §11-9-702(b)(1).”  The

Full Commission reverses this finding.  The parties

stipulated that the claimant sustained a compensable

injury to her left shoulder on December 24, 2006.  The

claimant has subsequently undergone several shoulder

surgeries but asserts that she has not had any

improvement.  In any event, the record indicates that

the respondents began paying benefits no later than

December 29, 2006.

The claimant filed a Form AR-C, Claim For

Compensation, on May 27, 2008.  The claimant clearly

stated on the Form AR-C that she was requesting
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“additional” benefits including medical expenses.  In

Dillard v. Benton County Sheriff’s Office, 87 Ark. App.

379, 192 S.W.2d 287 (2004), the Court of Appeals held

that a timely filed claim for additional benefits tolls

the statute of limitations.  The Full Commission finds

that the Court’s holding in Dillard is on point and is

controlling in the present case.  We therefore find that

the claimant tolled the statute of limitations when she

filed the Form AR-C on May 27, 2008.  

Based on our de novo review of the entire record,

the Full Commission finds that the statute of

limitations does not bar the claim for additional

benefits.  We find that the treatment of record provided

by Dr. Arnold beginning August 14, 2014 was reasonably

necessary in connection with the claimant’s compensable

left shoulder injury.  There are no medical opinions of

record contradicting Dr. Arnold’s opinion that the

claimant’s need for surgery was “directly related to her

prior work injury.”  The Full Commission therefore finds

that Dr. Arnold’s opinion is entitled to significant

evidentiary weight.  See Minnesota Mining & Mfg. v.

Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  For

prevailing on appeal to the Full Commission, the
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claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2012).

IT IS SO ORDERED. 

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

Dissenting Opinion

The majority relies on the case of Dillard v.

Benton County Sheriff’s Office, 87 Ark. App. 379, 192

S.W.2d 287 (20014), to undergird its opinion that the

claimant’s claim for additional medical treatment for

her left shoulder injury is not barred by the statute of

limitations.  In Dillard, the primary issue was whether

the claimant, having failed to mark the proper box on an

AR-C form, was barred from requesting additional

benefits.  The Court found, among other things, that the

commission’s own act of having previously dismissed the

claim for lack of prosecution without a hearing showed

that the claimant’s claim was indeed for additional
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benefits regardless of which box Dillard checked because

the only claims that can be dismissed in such a manner

are claims for additional benefits.  Further, the Court

stated that “[to] hold that a claim form requesting

benefits, where an employer had previously provided

benefits and the claimant has previously received

benefits, is not a claim for ‘additional’ benefits is a

classic example of form over function.”  I note that the

claimant was specific in the benefits he sought.  

In the present claim, there is no question

that the claimant asked for both initial and additional

benefits on her Form AR-C Claim for Compensation of

May 27, 2008.  Indeed, the claimant marked every

available option on that form.  The sole issue for

litigation at that time, however, was the compensability

of the claimant’s cervical injury.  Moreover, the

claimant failed to list for which body part she was

seeking “additional” benefits on that form, stating only

that as she was handing a box to someone else, “The box

slipped from their hands and fell on me.”

Contrarily, on the Form AR-C the claimant

submitted on February 20, 2014, although she again

checked every available box on the form, she stated that
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the box had slipped from someone’s hands and “fell on me

injuring my left shoulder.”

 Although it can reasonably be assumed that the

claimant was referring to her left shoulder injury when

she requested additional benefits on her 2008 AR-C form,

I find it telling that she corrected her omission on the

2014 form when she referenced her left shoulder. 

Therefore, while it can be logically assumed that the

claimant was referring to her left shoulder when she

checked the box for additional benefits on the 2008 AR-C

form, the record is devoid of concrete proof to

substantiate such an assumption.  Therefore, in order to

conclude that the claimant was specifically referring to

her left shoulder when she requested additional benefits

on the 2008 form, we would have to resort to conjecture

and speculation, which we can not do.  Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark.

791, 575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v.

Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).        

Had the claimant not checked every box on both

forms, and because she specifically referenced her left

shoulder in the 2014 form, whereas she failed to do so
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on the 2008 form, I can not agree with the majority that

her request for additional benefits in 2008 was, without

question, related to her left shoulder.  Therefore, I

dissent from the majority opinion.

KAREN H. McKINNEY, Commissioner


