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OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 25, 2015. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Commission has jurisdiction.

2. The employer/employee/carrier
relationship existed at all relevant
times, including November 26, 2013.
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3. Tyler Waggoner’s date of death was
November 26, 2013.

4. This claim has been controverted in its
entirety by Respondent No. 1.

5. Ty Anthony Waggoner, date of birth
February 9, 2012, was the biological son
of the deceased, Tyler Waggoner, and Ty
Anthony Waggoner was wholly and actually
dependent on Tyler Waggoner, within the
meaning of Arkansas Code Annotated
section 11- 9-527, at the time of Tyler
Waggoner’s death.

6. The deceased claimant, Tyler Waggoner,
sustained a compensable injury and death
on November 26, 2013.

7. The claimant’s average weekly wage was
$644.83.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the February

25, 2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant proved that
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he was acting within the course and scope of his

employment with the respondent-employer at the time of

his death on November 26, 2013.  My carefully conducted

de novo review of this claim in its entirety reveals

that the claimant was not acting in the course and scope

of his employment with the respondent-employer at the

time of his death.  Therefore, I find that the claimant

failed to prove that he sustained a compensable injury

and benefits awarded on behalf of his minor child, Ty

Anthony Waggoner, should be denied. 

          The deceased claimant, Tyler Waggoner, was a

crew-leader for the respondent-employer.  As such, he

was required to report to the job-site at 7:00 a.m. each

morning ahead of his crew.  On November 26, 2013,

Waggoner reported to work at 7:00 a.m., but work was

stopped early that day due to rain.  Waggoner and the

rest of his crew clocked out at approximately 11 a.m.,

and he left the job-site in a truck owned and driven by

co-worker, Kendrick Blackmon.  Waggoner was one of four

Wayne Holden & Company employees riding with Mr.

Blackmon.  All four employees lived in the Texarkana

area, and the route Mr. Blackmon was taking that day was

the most direct route from Shreveport, Louisiana, to

Texarkana, Arkansas.  Shortly before 12:33 p.m., Mr.

Blackmon’s truck was involved in a motor vehicle
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accident which occurred while he was stopped at a newly

installed stoplight on Highway 71 in Caddo Parish,

Louisiana.  Waggoner died as a result of the injuries he

sustained in that accident.  Of note, the location of

the Shreveport job-site was no more than thirty minutes

from the scene of the accident.  However, Waggoner’s

fatal accident occurred approximately an hour-and-a-half

after they left the job-site.

          The record reveals, among other things, that

1) Shreveport, Louisiana was the Waggoner’s regular work

site; 2) that he was not paid after he clocked out at

approximately 11:00 a.m. on November 26, 2013; and, 3)

that he was in a privately-owned vehicle at the time of

his death.  Therefore, the respondent contends that

Waggoner was not performing employment services at the

time of his death.  I agree. 

          The central issue in this claim revolves

around the going-and-coming rule and whether the facts

in this claim constitute an exception to that rule.  An

employee is generally said not to be acting within the

course of employment when he or she is traveling to or

from the workplace. Olsten Kimberly Quality Care v.

Pettey, 328 Ark. 381, 944 S.W.2d 524 (1997); Hightower

v. Newark Pub. Sch. Sys., 57 Ark. App. 159, 943 S.W.2d

608 (1997); Wright v. Ben M. Hogan Co., 250 Ark. 960,
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468 S.W.2d 233 (1971); Howard v. A.P.& L. Co., 20 Ark.

App. 98, 724 S.W.2d 193 (1987).  Thus, the going-and-

coming rule ordinarily precludes recovery for an injury

sustained while the employee is going to or returning

from work.  Woodard v. White Spot Café, 30 Ark. App.

221, 785 S.W.2d 54 (1990).  The court has recognized

certain exceptions to this going-and-coming rule,

however, when the journey itself is part of the

employment service, such as traveling men or women on

business trips and employees who must travel from job

site to job site.  Linton v. Arkansas Dep’t. Of

Correction, 87 Ark. App. 263, 190 S.W.3d 275 (2004). 

Moreover, transportation provided by the employer does

not automatically make the claim compensable; there must

be a nexus or connection between the travel and

employment, (transportation provided as part of

compensation, transportation provided because the

employee was perpetually “on call”, transportation

customarily supplied to all employees). Arkansas Power &

Light Company v. Cox, 229 Ark. 20, 33 S.W.2d 91

(1958),...Campbell v. Randal Tyler Ford Mercury, 70 Ark.

App. 35, 13 S.W.3d 797 (2000), Swearengen v, Evergreen

Lawns, 85 Ark. App. 61, 145 S.W.3d 830 (2004), Lepard v.

West Memphis Machine & Welding, 51 Ark. App. 53, 908

S.W.2d 666 (1995).
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          In the present claim, the claimant contends

that travel was an inherent part of Mr. Waggoner’s

employment.  The record, however, does not bear this

out.  Although the claimant lived within commuting

distance of the Shreveport job-site, he was paid $50 per

day per diem for each day he reported to Shreveport.  In

Chicot Memorial Hospital v. Veazey, 9 Ark. App. 8, 652

S.W.2d 631 (1983), the court considered the going-and-

coming rule as it applied to an employee who was

reimbursed for a ceratin number of miles that she

traveled to and from work each day.  The employee was

provided this reimbursement as part of an incentive to

recruit qualified nursing personnel who lived outside of

the area.  The employee, Veazey, who was involved in a

motor vehicle accident on her way home from work one

evening claimed that her injuries fell within the

exception to the going-and-coming rule because she was

paid, essentially, for her travel to and from work.  The

court rejected this argument, stating: 

“The majority of this court conclude that, in those

cases in which the employer furnishes less than the

actual expense of travel, the better reasoned decisions

turn on whether or not the reimbursement was for a

substantial part of the actual expense or bears a

reasonable relation to it.”
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          Because the evidence in Veazey could not

support a finding that the employer contracted to

furnish Veazey transportation or its equivalent, the

court found that the exception to the going-and-coming

rule did not apply in that case. Id. 

Likewise, in Pollard v. Home Bound Medical,

Full Commission Opinion filed August 17, 2007 (F207324),

the claimant, a nurse who traveled 55 miles per day to

the patient’s home, received a flat hourly rate of pay

for the time that she discharged her duties while in the

home, and additional $1 per hour as a “distance fee” to

cover the costs of her daily commute.  The Commission

found that in this claim the claimant was “required to

provide her own conveyance” to and from the patient’s

home, and that her travel was part of her service to her

employer.  Therefore, the claimant’s accident, which

occurred while she was in route to the patient’s home,

was found compensable. 

In the present claim, the record demonstrates

that the respondent-employer had initially provided

transportation between Texarkana, which is the location

of its headquarter, and  Shreveport.  Superintendent for

the respondent-employer Wasey Davis, testified in this

regard, as follows:
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Yes, ma’am. When we first started,
we started meeting at Wayne Holden &
Company. We all got in the van, and
we had a designated driver to drive
them to Shreveport, and it got to
the point to where everybody
wouldn’t show up on time at all, so
some would be early, some would be
late. So as a company, we got
together and decided, you know, that
we would pay per diem, and our per
diem, like, you know, I’ve worked in
different towns because I’m a
superintendent, go run the job. Our
per diem, that’s what we used it for
is to stay out of town. That’s motel
money wherever we’re at. You know,
two, three, four people, whatever,
we’d go rent a motel and that’s
where we’d stay. If it was close
enough, then we would drive back
home so we could be with our
families but, you know, that
depended on whatever we wanted to
do.

Mr. Davis stated that once employees leave the

job-site after work, “they’re not our responsibility.” 

Mr. Davis confirmed that employees could chose what to

spend their per diem on.  This witness stated that per

diem was not paid when employees worked in Texarkana.  

Quintin Helms testified at the hearing before

the commission in this matter.  Mr. Helms was a

passenger in the vehicle struck at the stop-light on

November 26, 2014.  Mr. Helms stated that when they

received the call that they had been “rained out” of

work that day, they, he and his fellow employees,

reported back to the Shreveport office from their
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various job locations and clocked out for the day. 

According to Mr. Helms, he and three other individuals,

to include Mr. Waggoner, left the Shreveport office in

Mr. Hendrick’s vehicle.  Mr. Helms stated that they

stopped at a convenience store and then “headed to the

house.”  Shortly thereafter, they were involved in the

motor vehicle accident that took Mr. Waggoner’s life. 

This witness stated that they were not being

paid at the time of the accident.  Furthermore, he

confirmed that there were no restrictions on how

employees used their per diem pay.  On cross-

examination, Mr. Helms clarified this testimony as

follows:

Q. As you understand it, why were
they giving you a per diem?

A. For food and gas.

Q. Hotel expenses if you needed it?

A. Yes, sir. That’s what it was
meant for.

                  ...

Q. You could use it for anything,
right?

A. Yes, sir.

Mr. Helms verified that he and several other

employees typically pooled rides in order to save money

on gas.  Mr. Helms verified that the drive time between
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his home and Texarkana is about an hour to an hour-and-

a-half each way. In later testimony, Mr. Helms confirmed

that his portion of the travel expenses each day was

approximately $5.  Mr. Helms stated that he knew that

traveling back and forth from Texarkana to the job-site

was part of the job when he was hired by the respondent-

employer. 

Office assistant/engineer for the respondent-

employer, Wayne Milsap, testified after Mr. Helms.  Mr.

Milsap’s testimony corroborates other witness testimony

with regard to per diem pay.

Karra Warren, with whom the claimant lived at

the time of his fatal accident and the mother of their

child, testified that the claimant customarily car-

pooled with several other employees when working in

Shreveport.  Ms. Warren testified that they usually gave

the owner of the vehicle they used to car pool $10 to

$15 per day.  Ms. Warren stated that the claimant’s per

diem increased from $50 per day to $75 when he worked in

Mena.  Ms. Warren stated that the claimant stayed

overnight in Mena from Monday through Thursday, then

returned home on the weekends.  Ms. Warren stated that

the claimant was not required to turn in receipts

showing how he spent his per diem pay.     
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In determining that the claimant’s case

represents an exception to the going-and-coming rule,

the administrative law judge, and now, the majority,

relied primarily on Pollard, supra.  In this regard the

administrative law judge stated:

I note that Mr. Waggoner was
reporting to the same duty station
in Shreveport in the time leading up
his accident just as the LPN in
Pollard was reporting to the same
duty station every day leading up to
her accident.  I note that the LPN
in Pollard was paid a base wage of
$12 per hour at the time of her 2002
accident, and Mr. Waggoner was paid
a similar base wage of $10 per hour
at the time of his 2014 accident. In
addition to her base wage, the LPN
in Pollard received only $8 per day
in travel expense to compensate for
her two hours and fifteen minutes to
two hours and thirty minutes of
driving to and from the claimant’s
home. By comparison, Mr. Waggoner
received $50 per day per diem and
traveled approximately the same
amount of time to work and home each
day as did the LPN in Pollard whom
the Commission found was adequately
compensated for her travel at only
$8 per day.

For the following reasons, the administrative

law judge’s reasoning is flawed.  First, and foremost,

the administrative law judge appears to place great

emphasis on the fact that the claimant in Pollard was

only paid $8 per day for travel, whereas the claimant in

the present claim was paid $50 per diem per day and
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traveled approximately the same distance to and from

work as Ms. Pollard. This is irrelevant in that, $8

dollars or $50, the primary issue is not how much these

two claimant’s were paid each day above their flat

hourly wage; rather, the issue is whether the claimant

was performing employment services at the time of his

fatal accident.  

The issue of whether an employee was

performing employment services within the course and

scope of his employment depends on the particular facts

and circumstances of each case.  Witt v, Allen & Son,

Inc., 2009 Ark. App. 561, ___ S.W.__ ___ (2009); citing,

Texarkana Sch. Dist. v. Conner, 373 372, 284 S.W.3d 57

(2008).  An employee is performing “employment services”

when he is doing something that is generally required by

his employer. Witt v. Allen & Son, Inc., supra; citing,

Wallace v. West Fraser South, Inc., 365 Ark. 68, 225

S.W.3d 361 (2006).  The test is whether the injury

occurred within the time and space boundaries of the

employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest

directly or indirectly. Id. The critical issue is

whether the interests of the employer were being

directly or indirectly advanced by the employee at the

time os the injury. Id. The term “employment services”
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is not limited to duties that an employee was hired to

do; an employer has the power to enlarge the course of

employment by assigning tasks outside the usual scope of

the employment.  Witt v. Allen & Son, Inc., supra;

citing, Ark. Dep’t. Of Correction v, Glover, 35 Ark.

App. 32, 812 S.W.2d 692 (1991).  Whether an employer

requires an employee to do something has been

dispositive of whether the activity constituted

employment services. Witt v. Allen & Son, Inc., supra;

see also, Ray v. Univ. of Ark., 66 Ark. App. 177, 990

S.W.2d 558 (1999).

In Bell v. Tri-Lake Services, 76 Ark. App. 42,

61 S.W.3d 867 (2001) the claimant was injured in a car

accident after his employer instructed him to drive to

another city to pick up tools needed for work.  The

claimant’s job required him to travel on occasion, and

on the day of the accident, evidence showed that the

claimant would have been given the option to either

finish the workday or go home. The Court held that the

claimant was performing employment services at the time

of his accident. Witt v. Allen & Sons, Inc.; citing,

Bell v. Tri-Lake Services, supra.

Similarly, in Moncus v. Billingsley Logging &

American Ins. Co., 366 Ark. 383, 235 S.W.3d 877 (2006),

the claimant was involved in a fatal accident on the way
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to the job-site. On the morning of his fatal accident,

the claimant had met with other employees at a central

location and then caravanned to the work location. The

Supreme Court held that claimant was engaged in

employment services at the time of the accident.  In so

holding, the court acknowledged the going-and-coming

rule, which ordinarily precludes recovery for an injury

sustained while the employee is going to or coming from

his place of employment. Id.  However, the court held

that the going-and-coming rule was subordinate to the

preeminent consideration, which is whether the employee

was directly or indirectly advancing the interest of the

employer at the time of injury. Witt v. Allen & Sons,

Inc.; citing, Moncus v. Billingsley Logging & American

Ins. Co., supra.

In the present claim, it is evident that the

claimant returning home after work was called off for

the day due to inclement weather in no way benefitted

the employer.  Quite the opposite: this event inevitably

caused the respondent-employer a delay in any

contractual obligation it may have had to complete the

work within a scheduled period of time, or else, in a

timely manner.  Nor did the act of the claimant

returning home after work was cancelled for the day

directly or indirectly advance the interest of the
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employer at the time of the claimant’s fatal accident. 

The fact that the claimant was paid a per diem well-

above his daily travel expenses clearly evinces his

choice to either stay at a motel near the job-site, or

commute the long distance between the job-site and his

home in Texarkana.  The claimant chose to go home that

day after work, which was clearly for his own benefit,

especially in view of the fact that it was raining,

thereby making travel more treacherous.  

Moreover, in Pollard, supra, the money paid

above the claimant’s hourly wage was clearly designated

for the expense she incurred traveling in order to

provide in-home patient care.  I note that by virtue of

the claimant’s job, Ms. Pollard had to travel to the

patient’s home in order to administer care.  In

addition, Ms. Pollard was paid at a rate of $1 per hour

she spent traveling to and from her patient’s home. 

Here, the claimant traveled a significant distance to

and from work each day, but the per diem he received was

not specifically designated as reimbursement for travel

expense.  Rather, the per diem he received, which could

be used for anything he chose, was to cover any expenses

that the claimant might incur as a result of working out

of town, and was, hence, all-inclusive.  This is evident

in the fact that the testimony of credible witnesses in
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this claim not only reflects that every employee of the

respondent-employer who worked in a town other than

Texarkana was paid this per diem, but that this amount

increased depending on the location where they worked. 

Thus, while a certain amount of the per diem undoubtedly

included an allowance for travel, it also took into

consideration food, lodging, and other expenses,

particularly for those employees who might not want to

commute every day.

Moreover, Mr. Waggoner apparently did not have

to pool rides with another employee.  According to Mr.

Helms, they did this in order to save gas.  Thus, it is

evident that Mr. Waggoner could have opted to spend more

of his per diem on his own fuel expenses rather than

splitting this expense with several others, had he so

chosen.  Furthermore, I note that, as a supervisor, Mr.

Davis’s truck was furnished and his fuel paid for by the

respondent-employer per a company credit card, yet, he

too received $50 per diem.  In addition, the respondent-

employer had at one time furnished a company van for the

transport of employees daily from Texarkana to

Shreveport, during which time the employees were not

given a per diem.  Therefore, it is evident that had the

respondent-employer intended to reimburse Mr. Waggoner

specifically for travel expenses or to furnish him with



     WAGGONER - G400368 18   

a ride to work, it could and would have done so by means

other than a per diem.  Due to scheduling complications

associated with the van pool, however, the respondent-

employer eventually determined that it was more

expedient to furnish employees with the funds to use as

they chose, whether that meant making a daily commute,

or staying overnight at the location of the job-site, or

paying unrelated bills.  In addition, I note that,

although employees were expected to be willing to work

at various locations as needed, the claimant worked

solely at the Shreveport job-site at the time of his

fatal accident.  Therefore, the amount of per diem he

received was set at all times relevant to this claim.

I note that the administrative law judge used

the above facts to support his reasoning with regard to

finding that the claimant’s actual travel expenses were

calculated into the claimant’s per diem.  In his

opinion, the administrative law judge stated:

In light of the evidence that per
diem was implemented because the
employees were not arriving at the
same time to ride in the company
vehicles, and the testimony that the
various per diem rates varied
depending on the distance of the
work locale from Texarkana, I
conclude that the per diem was
intended to bear a rational relation
to the actual cost of the employee’s
transportation costs from Texarkana
to the company’s various work
sites....While there was some
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evidence that presented that the per
diem was intended to pay for hotels,
for the reasons discussed herein,
this examiner is persuaded that the
per diem for Texarkana employees
working in Shreveport was both
initiated to replace free daily
travel between the towns in a
company vehicle, and that the per
diem rates were intended to bear a
relationship to the actual cost of
travel since the rates varied by
distance form Texarkana. 

The circumstances of the claimant’s per diem

is important to this claim in that it helps us determine

whether the claimant was actually paid for travel, thus

making that travel an inherent part of his employment. 

I find that it was not.  The dispositive issue in

determining whether the claimant was performing

employment services at the time of his death, however,

turns on whether the claimant was engaged in employment

activities at the time of his death.  I find that he was

not.

Notwithstanding that the claimant was paid a

per diem for each day he worked in Shreveport, and this

per diem arguably took into consideration the claimant’s

travel expenses, the claimant has failed to prove that

the employer contracted to furnish him transportation or

its equivalent.  Therefore, the claimant has failed to

show that this claim falls under an exception to the

going-and-coming rule.  Likewise, the claimant has
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failed to prove that he was engaged in employment

services at the time of his fatal accident on the

afternoon of November 26, 2014.  Therefore,

compensability must be denied in this claim.

With regard to the respondents’ alternative

argument, I agree that whether the claimant had deviated

from his course home on the afternoon in question by

stopping at a convenience store prior to his fatal

accident, he was clearly en route to Texarkana at the

time of that accident.  Therefore, I find that the

argument that the claimant had deviated from his route

has no merit in this claim.  Accordingly, I respectfully

dissent from the majority's opinion.  

                                                        
KAREN H. McKINNEY, Commissioner


