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OPINION AND ORDER

The Arkansas Court of Appeals has reversed and

remanded for the Commission to enter findings of fact

regarding the claimant’s entitlement to additional pain

management treatment.  Wise v. Village Inn, CV-15-41

(June 17, 2015).  In accordance with the Court’s

mandate, the Full Commission finds that the claimant

proved she was entitled to a program of pain management

with Dr. John Swicegood.   

I.  HISTORY

The parties stipulated that the claimant, now

age 56, sustained a compensable injury to her back on
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July 31, 2009.  The claimant testified that she slipped

and fell.  A physician treated the claimant on July 31,

2009 and diagnosed “Multiple sprains with strained

lumbar, sprained hip, and pulled muscle.”  

An MRI of the claimant’s lumbar spine on

November 13, 2009 showed bulging, degeneration, and

protrusion.  Dr. Arthur M. Johnson’s impression on

December 31, 2009 was “Central disk herniation at L4-5

with bilateral foraminal disk protrusions as well

causing moderate-to-severe spinal stenosis and broad-

based disk bulge at L3-4 and mid-to-moderate stenosis at

this level.  She has bilateral lower extremity

radiculopathy.  PLAN: We will schedule the patient for

left L3-4 and L4-5 facet joint TLIF.”  Dr. Johnson

performed a lumbar interbody fusion on January 20, 2010. 

Dr. Johnson reported on February 24, 2011:

The patient is seen in followup status post
TLIF at L4-5 and L5-S1 on 01/20/2010.  The
patient is doing okay.  She is still having
some problems with the pain that usually
flares up more when there is a bad weather. 
She still continues to ambulate with a walker
and has to sit with weight bearing on the left
hip.  She takes hydrocodone, Flexeril, and
Neurontin for her pain.  

IMAGING: The CT scan of her lumbar spine shows
that she has a reasonable fusion forming at
the L3-4 and L4-5 levels.  
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IMPRESSION AND PLAN: At this point, the
patient has reached the point of maximum
medical improvement from neurosurgical
standpoint and will not be able to return
to work and we would recommend that she be off
work indefinitely.  She is given an AMA rating
of 13% to the body as a whole for single level
lumbar spine fusion with signs and symptoms
and an additional level of 1% for a total of
13%.  She is advised that she needs to obtain
a primary care physician and we will need to
have her medications managed by her primary
care physician.    

The parties stipulated that the claimant’s healing

period ended on February 24, 2011.  The parties

stipulated that the respondents “accepted liability for

and paid some permanent partial disability benefits for

a permanent physical impairment of 13% to the body as a

whole.”

The claimant began treating with Dr. Amir M.

Qureshi on March 10, 2011.  Dr. Qureshi’s diagnosis

included lumbago, and he indicated that he planned to

treat the claimant with medication and “medial branch

blocks.”  A hearing was held on July 26, 2011.  The

claimant testified that she suffered from chronic pain

and that her condition was worsening.  The claimant

testified that she wanted to continue treating with Dr.

Qureshi.       

An administrative law judge filed an opinion on
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October 19, 2011.  The administrative law judge found

that the claimant sustained wage-loss disability in the

amount of 50%.  The parties have stipulated that the

administrative law judge’s October 19, 2011 opinion “is

final and the law of the case.”  

Dr. Qureshi reported on May 30, 2012, “UDS today

positive for both meth and amphetamines, pt refused to

sign the confirmation sheets as she stated that she

could not pay for the confirmation fees.  I informed her

that without the confirmation we could not determine

that the substances in her urine were a violation of her

pain contract.  Pt did confide that she does have a

history of meth amphetamine use but that it had been

many years since her last use.  At this point, we will

be discharging her from our clinic as she is not in

compliance with the pain contract.”  

A pre-hearing order was filed on August 13, 2013. 

The parties agreed to litigate the issue, “Whether the

claimant is entitled to additional pain management

treatment.”

The claimant was seen at Hussain’s Family Practice

on September 10, 2013:

She fell at work 2009.  She was taken to the
hospital with spinal injury that required
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surgical intervention.  This left her with
chronic pain.  She was seeing someone in
Little Rock for pain management but would
like to have someone closer because it is
difficult to get there because of the pain of
sitting for prolonged periods.  She has had a
pain pump in the past but it was taken out
immediately after placement because of an
adverse reaction.  She had lumbago with
standing or sitting.  It is back and bilateral
hips but more on the left.  She has a special
chair at home.  Pain is 10/10 and requires
pain management.  Patient needs a referral for
pain management....

The treatment plan at Hussain’s Family Practice was

“1.  Rx Norco, Robaxin, and Naproxen.  2.  Explained to

pt that we do not do chronic pain management but will

refer.  3.  Refer to Sparks Pain Management.  4.  F/U

one month.”    

A hearing was held on April 22, 2014.  The claimant

testified that she was suffering from chronic and

worsening pain in her legs, back, shoulders, arms, and

hands.  The claimant plainly testified that she

requested continuing prescription medication in order to

alleviate her chronic pain.  The claimant testified that

she had received a spinal cord stimulator, but that her

condition worsened and she had the spinal cord

stimulator removed.      

An administrative law judge filed an opinion on

June 23, 2014 and found, “1.  The claimant has proven by
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a preponderance of the evidence that additional pain

management treatment is reasonable and necessary for the

treatment of her compensable injury.  Therefore, I find

that she is entitled to additional pain management.” 

The respondents appealed to the Full Commission.  The

Full Commission found, “the claimant did not prove by a

preponderance of the evidence that continued

prescription medication was reasonably necessary in

connection with the claimant’s compensable injury.”

The Court of Appeals has reversed and remanded. 

The Court has directed the Commission to make factual

findings with regard to whether additional pain

management treatment is reasonably necessary in

connection with the compensable injury.

II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury sustained by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Goyne v. Crabtree Contracting Co., 2009 Ark.

App. 200, 301 S.W.3d 16.  A claimant may be entitled to
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ongoing medical treatment after the healing period has

ended if the treatment is geared toward management of

the compensable injury.  Id.

  In the present matter, the parties stipulated

that the claimant sustained a compensable injury to her

back on July 31, 2009.  Dr. Johnson performed a lumbar

interbody fusion on January 20, 2010.  The parties have

stipulated that the claimant’s healing period ended on

February 24, 2011.  Dr. Johnson released the claimant

that date and assigned a 13% permanent impairment rating

which was accepted by the respondents.  The claimant

subsequently began treating with Dr. Qureshi, but was

released by Dr. Qureshi on May 30, 2012 for non-

compliance with a pain contract.  

The claimant treated at Hussain’s Family Practice

on September 10, 2013.  The claimant received

prescriptions for medication and a referral to pain

management was planned.  The claimant’s attorney stated

at hearing that the claimant was agreeable to pain

management with a doctor chosen by the Commission.  The

record indicates that the claimant has continued to

complain of chronic pain and debilitating symptoms as a

result of her compensable injury and surgery.  The Full
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Commission therefore finds that the claimant proved she

is entitled to pain management for her compensable back

injury.

Based on our de novo review of the entire record,

and in accordance with the remand from the Arkansas

Court of Appeals, the Full Commission finds that the

claimant proved she was entitled to a program of pain

management as provided by Dr. John Swicegood, Advanced

Interventional Pain & Diagnostics of Western Arkansas. 

For prevailing on appeal to the Full Commission, the

claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2012).

IT IS SO ORDERED.      

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the

majority's opinion.  After consideration of Court’s
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mandate, our authority to make findings pursuant to Ark.

Code Ann. §11-9-705, and all other matters properly

before the Commission, I find that the claimant has

failed to prove additional medical treatment in the form

of pain management is reasonably necessary for the

treatment of her 2009 compensable injury, in that, aside

from her own self-serving and unreliable testimony, the

claimant has failed to present verifiable proof that

this treatment is still necessary.   More specifically,

while the claimant still complains of intractable,

debilitating pain, her clinic reports reflect that she

is neurologically intact.  Moreover, regardless of Dr.

Qureshi’s reasons for dismissing the claimant as his

patient, he failed to refer her for additional pain

management treatment.  Furthermore, although Dr. Hussain

referred the claimant for further pain management

treatment, he apparently did so based upon the

claimant’s report to him that she needed it; versus Dr.

Hussain’s independent determination of the claimant’s

need for this treatment.  In this regard, I note that

the fact that the claimant attributed her departure from

Dr. Qureshi’s treatment to a distance problem without

being forthcoming with Dr. Hussain concerning her failed
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drug test further diminishes her overall credibility and

her reliability as an accurate historian.  Morever, the

claimant refused treatment by Dr. Qureshi by way of a

spinal cord stimulator that might have, at the very

least, lessened her need for prescription narcotics. 

Therefore, while I find that the fact that the claimant

tested positive for illegal drugs while under Dr.

Qureshi’s care is not, in and of itself, reasonable

grounds to deny additional pain management treatment,

surely this fact combined with the claimant’s unreliable

testimony supports the conclusion that the claimant 1)

has engaged in drug seeking behavior which skews our

assessment of the reasonable necessity of additional

pain management treatment, and 2) that she has refused

treatment that might have lessened or eliminated her

need for prescription narcotic medications.  

In the absence of clear and reliable evidence

supporting the claimant’s alleged need for additional

pain management treatment, this treatment must be

denied.  Finding that the clamant has failed to prove

that additional medical treatment in the form of pain

management is reasonably necessary for the treatment of

her compensable injury, I find that the claimant has
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failed to prove she is entitled to this treatment. 

Accordingly, I respectfully dissent from the majority's

opinion.

KAREN H. McKINNEY, Commissioner


