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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed January 13, 2015.  The

administrative law judge found that the claimant injured

her low back on June 30, 2011 and August 15, 2013. 

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that the claimant

did not prove she sustained a compensable injury on

June 30, 2011 or August 15, 2013.   

I.  HISTORY

Maggie Wilkerson, now age 67, became employed as a

cook for Cross Ridge Community Hospital in May 2009. 
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The record indicates that the claimant sustained an

admittedly compensable injury on October 19, 2010.  The

claimant submitted an Employee Injury And Illness Report

and stated that she strained her back while picking up a

pot at work.  Elaine Wright testified that she had been

supervisor in the respondent-employer’s dietary

department for 24 years, and that the claimant reported

the October 19, 2010 compensable injury.  The record

indicates that “the respondents last paid benefits

(medical benefits) in connection with the injury on

October 24, 2010.”  

An MRI of the claimant’s lumbar spine was taken on

February 22, 2011, with the impression, “Small diffuse

bulges at L3-4, L4-5, and L5-S1 levels.  The neural

foramen are slightly narrowed at the L5-S1 level.”  

The parties stipulated that the employment

relationship existed on June 30, 2011.  The claimant

testified on direct examination:

Q.  Tell me what happened on 6/30 of 2011?

A.  Well, basically doing my main job, lifting
steam table pans, going up on the line, and when I
got up on the line, I started hurting.

Q.  Okay.  And what were you specifically lifting
when you felt the pain?

A.  I was lifting a - what was it, the steam table
pan.
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Elaine Wright, the claimant’s supervisor, testified

that the claimant did not report to the respondents that

she sustained an accidental injury on June 30, 2011.  

In any event, the claimant was seen at Wynne

Medical Clinic on June 30, 2011: “Working at CRH today

hurt lower back.”  The claimant was diagnosed with

“Lumbar strain.”  The claimant testified that she

continued to work following the alleged June 30, 2011

accident.  

An MRI of the claimant’s lumbar spine was taken on

January 4, 2012, with the impression, “Mild loss left-

sided L5 neural foraminal narrowing due primarily to

severe facet hypertrophy.  No disk protrusion or

extrusion is seen.  These findings are without

significant change compared with the prior examination

dated 02/22/2011.”   

An NCV/EMG study was done on March 8, 2012: “Ms.

Wilkerson complains of low back pain that goes down both

legs.  IMPRESSION:  This is actually a normal NCV of the

bilateral lower extremities without electrical evidence

of any focal or generalized neuropathy or plexopathy. 

Needle evaluation in the L2-S2 myotomes tested were

consistent with DJD of the lumbar spine but there is no

electrical evidence of any active radiculopathy.”  
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Dr. Kenneth Chan stated on March 8, 2012, “Mrs.

Wilkerson has been experiencing low back pain that

radiates to her hips and with prolonged walking causes

her BLE to feel wobbly.  She has noted this since last

year while lifting at work....She has not fallen.  She

also had an MRI of the L/S spine that shows no

herniation or any significant spinal stenosis....There

is no tenderness of the spine to palpation.”  Dr. Chan

assessed “CLBP.  MRI of L/S spine c/w DJD. 

Neuroforaminal stenosis but not surgical at this time.” 

Dr. Chan recommended a trial of physical therapy and

medication.    

The claimant followed up with Dr. Chan on June 26,

2012: “Mrs. Wilkerson rtc because she states that she is

still experiencing LBP.  Her work up thus far has not

shown any structural surgical lesions in the back.  Her

NCV studies showed no electrical evidence for a

peripheral neuropathy.  She had PT but states she

received only limited improvement.”  Dr. Chan assessed

“Chronic low back pain.  Normal L/S spine MRI.  Normal

NCV BLE.”    

An MRI of the claimant’s lumbar spine was taken on

June 12, 2013, with the following impression:
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“1.  Significant appearing facet hypertrophic

arthropathy L5-S1 with suggestion a very subtle ventral

subluxation of L5 over S1 likely secondary to facet

slippage.  Is also evidence of left foraminal narrowing

from bulging annulus and facet arthropathy.  2.  The

remainder the levels are free of any evidence of

significant stenosis.”  

The parties stipulated that the employment

relationship existed on August 15, 2013.  The claimant

testified on direct:

Q.  Tell me what happened first on August 15, 2013?

A.  That’s the last time I got hurt.  That’s when I
was picking up those heavy carriers, when I was
loading the food in the carriers.  Picking the
carriers up, putting them on the - on the carts,
and earlier, we had groceries that came in, we had
put up all those groceries.  But mainly, it was
just picking up that heavy stuff, and I picked up -
the last one I was picking up, I almost dropped it,
and when I almost went down, I started hurting from
my head on down to my rear end, and that’s when I -
I said, “I can’t lift anything else like this.”

Elaine Wright, the claimant’s supervisor, testified

that the claimant did not report to the respondents that

she sustained an accidental injury on August 15, 2013. 

Nancy Tolliver testified that she was a dietary employee

for the respondents and that she worked with the

claimant on a daily basis.  Ms. Tolliver testified that
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the claimant did not report to her an incident on

August 15, 2013.    

The record indicates that the respondents initially

accepted benefits related to the August 15, 2013 claim. 

The claimant was seen at Wynne Medical Clinic on

August 16, 2013: “Work comp - picking up steam table pan

yesterday - Pain R neck/shoulder & back today.”  A

physician’s handwritten note appeared to indicate,

“Lower back tender over paravertebral muscles.”  The

diagnosis was “Muscle strain cervical/lumbar.”  

Dr. Robert Hayes saw the claimant on August 26,

2013: “This visit is covered under Worker’s

Compensation.  Follow up of muscle strain.  Feels much

better.  Having some numbness in right leg.  Feels she

is not capable of returning to work due to lifting and

mopping.”  Dr. Hayes examined the claimant’s low back:

“Normal skin, soft tissue and bony appearance with

gentle lumbar lordotic curve, no gross edema or evidence

of acute injury.  Palpation: lumbar paraspinal muscle

tenderness.”  Dr. Hayes assessed Lumbar strain and

Cervical strain.  

The claimant followed up with Dr. Hayes on

September 17, 2013: “This visit is covered under

Worker’s Compensation.  Follow up worked 4 days last
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week and muscle spasms came back after lifting things in

kitchen, thinks she may ‘need to retire.’” Dr. Hayes’

assessment included “Lumbar strain will place on limited

low intensity duty.”  The respondents paid benefits

related to the August 15, 2013 claim until September 20,

2013.  

The claimant signed a Form AR-C, Claim For

Compensation, on May 5, 2014.  The claimant wrote on the

Form AR-C that the date of accident was August 15, 2013,

and she discussed the cause of injury: “Lifting food

carries placeing them on a rack so they could be picked

up & deliver, whith steam table pan of food they can

weigh over 50 lb.” 

The claimant testified that she began working for

another employer on May 20, 2014.  

The claimant signed a Form AR-C, Claim For

Compensation, on June 23, 2014.  The claimant reported

on this Form AR-C that the date of accident was June 30,

2011, and the claimant discussed the cause of injury:

“Hurt lower back while lifting.”

On August 11, 2014, an administrative law judge

dismissed a claim for any benefits related to the

October 19, 2010 compensable injury.      
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A pre-hearing order was filed on August 11, 2014. 

The claimant contended that she was “entitled to

additional medical care and temporary total disability

benefits as a result of her lower back injuries.”  The

respondents contended, among other things, that the

claimant “has asserted entitlement to benefits

associated with an injury to the same body part and with

the same objective findings as the 10/19/10, DOI.  The

objective medical documentation does not show any new or

acute findings to justify a new injury.  Clamant’s

current medical findings all preexisted any incident on

6/30/11, or 8/15/13.  With regard to the 6/30/11, DOI,

Respondents contend there is no objective documentation

to support a compensable injury nor is there any

documentation supporting an off work status.  Claimant’s

need for medical treatment, if any, is associated with

preexisting and underlying problems and not any acute

injury on that date.  Alternatively, claimant suffered

an independent intervening incident on 8/15/13, which

accounts for her current need for medical treatment.”

The respondents contended, “With regard to the

8/15/13, DOI, Respondents contend they originally

accepted this claim and benefits were paid through

9/20/13.  At that point benefits were denied as it was
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apparent claimant’s need for medical treatment was

associated with preexisting and underlying problems and

not an acute injury.  The claimant was actively

receiving medical treatment for her low back in July,

2013, just three weeks prior to this alleged injury. 

There is no objective documentation to support a

compensable injury nor is there any documentation

supporting an off work status associated with this DOI. 

Claimant’s need for medical treatment, if any, is

related to preexisting and underlying problems and not

any acute injury on that date.  Respondents are entitled

to a credit for medical paid on the claim by BCBS and a

credit for unemployment benefits received by the

claimant in the event she is found entitled to medical

and/or indemnity.”  

An administrative law judge scheduled a hearing on

the issues of “Compensability (temporary total

disability from September 19, 2013 until May 20, 2014

and medical benefits) and controverted attorney fees.”  

After a hearing, an administrative law judge filed

an opinion on January 13, 2015.  The administrative law

judge found that the claimant sustained injuries to her

low back on June 30, 2011 and August 15, 2013.  The



WILKERSON
G306670 & G404953

10

administrative law judge awarded medical treatment and

temporary total disability benefits.    

The respondents appeal to the Full Commission. 

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-

9-102(4)(Repl. 2012), provides:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising out
of and in the course of employment and which
requires medical services or results in disability
or death.  An injury is “accidental” only if it is
caused by a specific incident and is identifiable
by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).
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A.  Alleged June 30, 2011 Injury

An administrative law judge found, “3.  On June 30,

2011, the claimant sustained an injury to her low back

arising out of and in the course of her employment, and

the respondent received notice of the injury on the date

of occurrence.”  The Full Commission finds that the

claimant did not prove by a preponderance of the

evidence that she sustained a compensable injury on

June 30, 2011.  The claimant testified that she began

hurting on that date after lifting a steam table pan. 

There were no witnesses that corroborated the claimant’s

testimony.  Elaine Wright, the claimant’s supervisor,

specifically testified that the claimant did not report

an accidental injury occurring on June 30, 2011.  We

note that the claimant did not complete or file an

Employee Injury And Illness Report, which the claimant

had done when she sustained a compensable injury on

October 19, 2010.  The determination of the credibility

and weight to be given a witness’s testimony is within

the sole province of the Commission.  Murphy v.

Forsgren, Inc., 99 Ark. App. 223, 258 S.W.3d 794 (2007). 

An administrative law judge’s findings regarding

credibility are not binding on the Full Commission. 
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Roberts v. Leo Levi Hospital, 8 Ark. App. 184, 649

S.W.2d 402 (1983).    

In the present matter, because the prevailing

weight of evidence does not corroborate the claimant’s

testimony, the Full Commission finds that the claimant

was not a credible witness.  The evidence does not

corroborate the history given by the claimant at Wynne

Medical Clinic on June 30, 2011, i.e., “Working at CRH

today hurt lower back.”  Nor did the claimant establish

a compensable injury by medical evidence supported by

objective findings.  There are no objective medical

findings establishing a compensable injury on June 30,

2011.  There were no physicians’ or other medical

providers’ reports based on physical examination which

documented objective findings, such as swelling, spasm,

or bruising.  In addition, an MRI of the claimant’s

lumbar spine on January 4, 2012 showed “No disk

protrusion or extrusion is seen.  These findings are

without significant change compared with the prior

examination dated 02/22/2011.”

 The Full Commission finds that the claimant did

not prove by a preponderance of the evidence that she

sustained a compensable injury on June 30, 2011.  The

claimant did not prove that she sustained an accidental
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injury causing physical harm to the body on that date. 

The claimant did not prove that she sustained an injury

which arose out of and in the course of employment,

required medical services, or resulted in disability. 

The claimant did not prove that she sustained an injury

which was caused by a specific incident identifiable by

time and place of occurrence on June 30, 2011.  In

addition, the claimant did not establish a compensable

injury on June 30, 2011 by medical evidence supported by

objective findings.  The evidence demonstrates that the

claimant’s physical complaints related to a pre-existing

degenerative condition rather than an accidental injury

occurring on June 30, 2011. 

B.  Alleged Injury of August 15, 2013

An administrative law judge found, “4.  On

August 15, 2013, the claimant sustained an injury to her

low back arising out of and in the course of her

employment, which rendered her temporarily totally

disabled commencing September 19, 2013, and continuing

through May 20, 2014.”  The Full Commission finds that

the claimant did not prove by a preponderance of the

evidence that she sustained a compensable injury on

August 15, 2013.  The claimant testified that she felt

pain on that date after lifting a “heavy carrier” of
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food.  There were no witnesses which corroborated the

claimant’s testimony.  The claimant testified that she

“yelled” or “hollered” for help in order to keep from

falling.  Elaine Wright, the claimant’s supervisor, and

Nancy Tolliver, a co-worker, both denied that the

claimant reported an accidental injury on August 15,

2013.  Neither Ms. Wright nor Ms. Tolliver corroborated

the claimant’s testimony that she “yelled” or “hollered”

for help as the result of an accident.  We also note

that the claimant did not file an Employee Injury And

Illness Report, which the claimant had done when she

sustained a compensable injury on October 19, 2010.  The

Full Commission finds that Elaine Wright and Nancy

Tolliver were credible witnesses, neither of whom

corroborated the claimant’s testimony.  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained a compensable injury on August 15, 2013.  The

claimant did not prove that she sustained an accidental

injury causing physical harm to the body.  The claimant

did not prove that she sustained an injury which arose

out of and in the course of employment, required medical

services, or resulted in disability.  The claimant did

not prove that she sustained an injury as the result of
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a specific incident identifiable by time and place of

occurrence on August 15, 2013.    

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

did not prove by a preponderance of the evidence that

she sustained a compensable injury on June 30, 2011 or

August 15, 2013.  The administrative law judge’s

decision is reversed, and this claim is denied and

dismissed.

IT IS SO ORDERED.      

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion. I would award

the claimant appropriate benefits for her compensable

low back injuries on June 30, 2011 and August 15, 2013.

The claimant worked for the respondent

employer as a cook for four years. She was sixty-six
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years old at the time of the hearing. While performing

her work duties, she sustained several injuries to her

low back, the first in 2010, which was dismissed on

procedural grounds. She sought benefits for an accident

on June 30, 2011 when she was lifting pots and steam-

table pans and for an accident on August 15, 2013, while

lifting pans. 

I find that the claimant’s report to her

physician at Wynne Medical Clinic on June 30, 2011 that

she was “picking up pots in kitchen, turn and hurt her

lower back,” and that she was “working at CRH today hurt

back,” is sufficiently specific to support a finding

that the claimant indeed picked up pots on June 30 at

work and hurt her lower back. She was employed as a

cook, and picking up pots would necessarily be an

integral part of her job. Her description of injury was

very specific in detail and date. 

The claimant testified that she reported her

June 2011 injury to Elaine Wright, one of her

supervisors. Wright testified that she had no

recollection of this, but she also testified that she

was not aware that the claimant had any back problems,

which is incredible, given the claimant’s history and
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her 2010 work injury. I credit the claimant’s testimony

that she reported her injury immediately.

In regard to objective findings supporting the

medical evidence of her June 30, 2011 injury, the Wynne

Medical Clinic physician prescribed Robaxin, which is a

muscle relaxer. I interpret this to mean that the

claimant had muscle spasms.  Again on November 1, 2011,

the physician at the Wynne Medical Clinic noted findings

in the lumbar spine and prescribed Robaxin. The claimant

complained of spasms throughout the records. An MRI in

January 2012 showed mild loss of disk height and small

posterior broad-based disk bulging at L5-S1, with severe

bilateral facet hypertrophy, left worse than right,

which caused left-sided L5 neural foraminal narrowing.

Based upon her symptoms, according to a March 2012

record by Dr. Chan, an MRI was eventually performed that

showed degenerative joint disease and neuroforaminal

stenosis. Further, her EMG/NCV studies were consistent

with degenerative joint disease. Physical therapy was

planned, and Robaxin was prescribed. The notes on June

18, 2012 from Wynne Medical Clinic reflect “spasm lumbar

spine,” and a neurology consultation was planned. In

June 2012, Dr. Chan felt that her injury was

musculoskeletal and changed her Robaxin for Zanaflex
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which is also a muscle relaxer. An MRI in June 2013,

showed significant facet hypertrophic arthropathy L5-S1

with suggestion of very subtle subluxation of L5 over S1

secondary to facet slippage. There was also evidence of

left foraminal narrowing from bulging annulus and facet

arthropathy, which “could be clinically significant to

the left leg.” It is error to conclude that there are no

objective findings of injury, where the record contains

two MRI reports and an EMG/NCV report showing that the

claimant has degenerative changes to her lumbar spine.

The record shows that there are several

objective findings of injury to support the medical

evidence of the claimant’s lumbar strain. The presence

of a pre-existing condition does not bar recovery here.

The claimant had a history of some episodes of back

problems, which is consistent with the nature of her

work. However, the claimant experienced significant

symptoms and limitations after June 30, 2011, which

required medical treatment including physical therapy

and medications, showing that the claimant’s June 30,

2011, injury aggravated her pre-existing condition,

shown by objective findings, and caused new objective

findings in the form of spasms, and which required

medical treatment. 



WILKERSON
G306670 & G404953

19

I would award the claimant reasonable and

necessary medical treatment of the June 2011 injury to

her lumbar spine.

The claimant’s August 2013 injury occurred in

a similar fashion to the June 2011 injury, lifting a pan

of food, except that it resulted in a severe increase in

her symptoms. The claimant testified that a co-worker

named Nancy and her supervisor Elaine Wright were

present when she hurt her back in August 2013. They

could both hear her call for help, and they were both

aware that she hurt her back. Wright gave her paperwork

to fill out at that time. The claimant has established a

specific incident while she was performing employment

services and that she reported the accident to her

supervisor.

The claimant’s August 2013 injury caused

symptoms which were severely increased compared to prior

to that date, such that the pain was unbearable, and she

could not perform her work. She explained that she began

having muscle spasms in her low back and pain in her

legs which were more intense and longer lasting, as

opposed to prior to the August 2013 injury, when she

would have spasms when she hurt her back or overdid her

activities. Her physicians assessed lumbar strain, based
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upon her tenderness to palpation over her lumbar spine,

her complaints and history. The claimant experienced a

significant change in her condition as a result of the

2013 accident. Causation is established where the work-

related accident is at least a factor in a claimant’s

need for treatment. Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004). The claimant had a

pre-existing condition which was exacerbated by the June

2011 injury and which was then severely changed by the

August 2013 injury. Causation is established.

Objective findings of injury include her

degenerative changes, as seen on pre-injury diagnostic

studies, and the objective findings seen after the

injury. In less than one month after the accident, Dr.

Hayes observed crepitus and warmth in her lumbar spine,

neither of which are findings which the claimant could

control. These findings are all consistent with her

complaints, and the timing of the increase in the

severity of her symptoms and the appearance of crepitus

and warmth are consistent with the date of the event.

The claimant has proven by a preponderance of

the evidence that she sustained compensable injuries on

June 30, 2011 and August 15, 2013, for which she is

entitled to the medical benefits of record and
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additional reasonable necessary medical treatment. The

claimant is also entitled to temporary total disability

benefits for the period from August 16, 2013 until she

returned to work for a different employer.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


