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OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 13, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. Here based on the facts presented, the
claimant is found to be an employee of the
respondent, Chuck’s Metal Buildings.

2. Having found that the claimant was an employee
at time of his injury, the exclusive remedy
provisions of Ark. Code Ann. §11-9-105 apply
in this matter.  The facts do not support a
finding that the respondent failed to secure
compensation and therefore the exception found
Ark. Code Ann. §11-9-105(b)(1) does not apply.
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3. Additionally, the parties have stipulated that
the statute of limitations has run for the
purposes of filing a workers’ compensation
claim in this matter.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 13, 2014 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

Commissioner McKinney concurs.

CONCURRING OPINION

While I concur with the majority opinion

finding that the claimant was an employee of the
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respondent-employer at the time of his compensable

accident, thus making Workers’ Compensation his

exclusive remedy in this matter, I write separately in

order to address the issue of the claimant’s failure to

make a timely claim.

Had the claimant filed a timely claim, the

Insurance Carrier would have performed more than a

cursory audit and determined, as we have today, that the

claimant was, at all times relevant to his claim, an

employee of Chuck’s Metal Buildings, Inc.  The facts in

this claim unequivocally show that the respondent-

employer had in place a workers’ compensation insurance

policy at the time of the claimant’s injury. 

Furthermore, had the claimant made a timely claim of

injury, the respondent-carrier would have 1)

investigated and paid benefits to the claimant as an

employee, or 2) investigated and claimed the claimant as

an independent contractor.  

Given our findings that the claimant is and

was an employee, a timely filed claim would have

resulted in benefits to the claimant and a bill from the

respondent-carrier to the respondent-employer for

premiums covering the claimant. 

For whatever reason the claimant refused to

avail himself of his employer’s workers’ compensation



WILHELM - G401492 4

coverage at the time of his injury, he or his

representative made a deliberate decision not to pursue

the workers’ compensation benefits available to him at

the time.  Therefore, no matter how unfortunate it may

or may not be for the claimant, the decision of the

administrative law judge in this claim is the correct

decision given the statutory provisions that guide us,

the interpretation of those provisions by the court, and

the parameters that those provisions create; parameters,

I  note, within which we are constrained to remain

regardless of our own personal preferences concerning

the desired outcome of a claim.

Therefore, I concur with the majority that the

opinion of the administrative law judge was correct as

to facts and findings and that it should be affirmed and

adopted.

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion. The parties

obviously did not intend that the claimant was an

employee, and therefore the exclusivity provisions to do
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not apply. The respondent company did not secure

workers’ compensation coverage for the claimant. The

claimant has been left with no remedy, as a result of

the disregard of the law and deceit by the respondent

company, without regard to whether an investigation by

the Arkansas Insurance Department or the Commission’s

Compliance Division is launched.

In this claim, the issues are whether the

employee-employer relationship existed at the time of

the injury and whether the exclusive remedy provision of

the Arkansas Workers’ Compensation Act applies. There is

no question that the statute of limitation under the Act

has expired on the July 16, 2009 claim. The claimant was

injured when he was thrown from a platform. He required

CPR immediately, as he had no heartbeat and was not

breathing. He sustained spinal injury requiring extended

and significant treatment.

The bookkeeper for the respondent was the

owner’s wife, Linda Parsons. She kept the books and

handled payroll and bill-paying. She did not work in the

shop. She stated that the claimant worked for company,

doing whatever needed to be done. She did not know

exactly what he did. He was reimbursed for travel

expenses. She explained that he reported his hours to

her, for which she gave him a check. He would let her
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know his hours once a week or once every two weeks.

Nothing was withheld for tax or other purposes, and he

received an IRS form 1099 instead of a W-2 form. He was

paid by the hour. She stated that he was “contract

labor” and that she did not know if he was an

“employee.”

Linda Parsons learned of the claimant’s

accident immediately after it happened. She visited him

several times after the day of the accident and

understood that he was seriously hurt. At the time of

the injury, a workers’ compensation insurance policy was

in place. No claim was made on the policy. The claimant

was not listed on the policy. She completed the policy

paperwork “as best she could.” She marked the number of

employees as zero. A premium of one thousand dollars was

paid. She could not recall ever providing more

information about employees, as requested by the

carrier. She stated that the purpose of the policy was

to protect the people who work for them, in case they

got hurt, and that the officers of the company were not

covered by the policy.

Linda Parsons testified that the claimant’s

wife told her that she had her own insurance for the

claimant’s care, when Parsons mentioned workers’
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compensation, twice on the way to the hospital and once

at the hospital. 

The owner of the respondent company, Chuck

Parsons, testified that the claimant worked for him as a

laborer, welding, lifting, hammering and other tasks.

The company built metal buildings, performing some of

the construction at his shop and some at the job site.

The claimant worked on every job the company had. The

claimant, on a daily basis, reported to the shop for an

assignment. The owner had the authority to tell the

claimant what to do. The claimant would give the owner

notice when he had to be off work. The claimant was paid

hourly. The claimant knew how to complete the buildings,

and he did not have to be directly supervised. He often

worked unsupervised. The owner worked with the

customers, and his crew, including the claimant, would

build the buildings. He stated that when he hired

someone, he considered that person an employee. All the

people who worked for him were employees. The owner

sometimes hired subcontractors for a specific job. They

were paid by the job and not hourly. 

The owner testified that the claimant supplied

his own welding hood, gloves and welder, and he

sometimes drove his own truck to worksites. He used both

his own and company tools at work. He clarified his
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testimony to state that the claimant used the company

welding tools more than his own. The company supplied

the rods. The claimant was not required to bring his own

tools to job sites. 

The owner testified that, a few days before

the accident, he had directed the claimant and another

worker to erect some posts at the work site. On the date

of injury, the claimant was using the company welder,

rods and platform at the site. The owner was informed of

the accident immediately, and that he went to the

hospital. He visited the claimant again. He overheard

the conversation in which the claimant’s wife declined

workers’ compensation coverage. He stated that the

workers’ compensation policy he had at that time was his

company’s first, and he was proud of it.

Ray Parsons testified that he worked for the

respondent company, and that he was the supervisor when

the owner was not present. He had the authority to tell

the claimant how to do work, if necessary. He considered

the claimant an employee, as were the other people

working for the company. If a person showed up and

worked on the crew, he or she was an employee. He was

aware that the company had workers’ compensation

coverage. The claimant had his own equipment, but he did

not often use it on the job sites. The claimant had some



WILHELM - G401492 9

supervisory authority over other workers in the absence

of the owner and of Ray Parsons.

Linda Derden testified that she is an

insurance auditor who worked on the policy in this

claim. She relied on her notes, not her memory, in her

testimony. Her notes did not reflect whether the company

had any employees or contract laborers. The claimant was

not identified as an employee. In her experience,

employers did not list persons who the employer

considered a contract laborer and not an employee. In

those instances, her company advised the employer, who

then listed the employees, for whom premiums were then

paid. If the claimant had been listed as a contract

laborer in 2009, she would have included him in the

premium calculation. No claims were made on the policy.

James Walker testified that the claimant was

his supervisor, and that he was on the platform from

which both he and the claimant were thrown in the

accident causing the claimant’s injuries. He stated that

at the hospital, the owner’s wife said that they had

workers’ compensation insurance, and the claimant’s wife

said that they had insurance. That is all he heard.

The claimant’s wife, Barbara Wilhelm,

testified that the claimant was a contract laborer for

the respondent company. He went to work and did the jobs
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assigned to him. On the day of the accident, Linda

Parsons never mentioned workers’ compensation to her,

and they did not discuss workers’ compensation. At the

hospital, she was asked for her insurance card. The

company had paid nothing related to the claimant’s

accident. Before the pending lawsuit, she was unaware of

the company’s workers’ compensation coverage. She stated

that, when asked by the insurance company, she indicated

that the injury was not work-related. She did not recall

specifically reading the respondent’s 2012 answer to the

civil complaint. She did not have an understanding of

the exclusive remedy defense in that answer. No workers’

compensation claim was filed after the answer.

The claimant testified that he believed that

he was a subcontractor. His intent was to be a

subcontractor. He had worked for the respondent since

1999, and he had worked almost exclusively for the

respondent from 2006 to the date of the accident. He

welded 95% of the buildings which the respondent built.

He was paid by the hour. He had his own tools and drove

his own truck. More often than not, he used the company

welder, rods and platform. He did not recall being

reimbursed for travel expenses. He worked without

supervision, but if Chuck Parsons or Ray Parsons told

him to do something, he would do it. They were his
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supervisors and had the authority to tell him where,

when and how far to work. They made “the final call.” He

was a general laborer. His outside jobs were working on

corral pens for neighbors. He did not bid for jobs. He

received assignments each morning at the shop, telling

him where to go and when to complete the job. He did not

hire his own employees for jobs, nor did he have the

authority to do so. He would tell Chuck Parsons or Ray

Parsons, when he was taking a day off of work. He worked

alone and as part of a crew. On the day of his accident,

he was using the company welder to weld purlins together

while building a metal building. 

The exclusive remedy of an employee on account

of injury arising out of and in the course of his

employment is a claim for compensation under Ark. Code

Ann. §11-9-105. The Commission has exclusive, original

jurisdiction to determine the facts that establish

jurisdiction. VanWagoner v. Beverly Enterprises, 334

Ark. 12, 970 S.W.2d 810 (1998). The first question to

address here is whether the claimant was an employee,

subject to the exclusive remedy provision.  

Whether a person is an employee or an

independent contractor depends upon the particular facts

of each case. Webb v. Hot Springs Packing Company, 2013
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Ark. App. 526. The following factors are to be

considered in determining whether one

is an employee or independent contractor:

(1) the extent of control which, by the
agreement, the master may exercise over the
details of the work;

(2) whether or not the one employed is engaged
in a distinct occupation or business;

(3) the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or by
a specialist without supervision;

(4) the skill required in the particular
occupation;

(5) whether the employer or the workman
supplies the instrumentalities, tools, and the
place of work for the person doing the work;

(6) the length of time for which the person is
employed;

(7) the method of payment, whether by the time
or by the job;

(8) whether or not the work is a part of the
regular business of the employer;

(9) whether or not the parties believe they
are creating the relation of master and
servant; and

(10) whether the principal is or is not in
business.

Aloha Pools & Spas, Inc. v. Employer's Ins. of

Wausau, 342 Ark. 398, 406 39 S.W.3d 440, 445 (2000). The

Commission determines the weight to be given various

factors in determining whether an injured person is an
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employee or an independent contractor for purposes of

workers' compensation coverage. Woodmancy v. Framco,

Inc., 2011 Ark. App. 785, 387 S.W.3d 286. In Woodmancy,

the analysis under the factors was equivocal, except for

the question what kind of relationship the parties

believed they were creating. The Commission found that

this was the most important factor in the analysis. 

The claimant had special skills, welding in

particular, which the owner and officers of the company

did not. The insurance documentation shows that the

owner and officers did not weld. The claimant did

welding work outside his work for the company. The

claimant would do the work he was directed to do, and if

told to do something by the owner or officers, he would

do it. However, he worked independently often, and

sometimes with his own equipment, and to repeat, the

owner and officers were not welders. The claimant was

paid hourly, but only when he stopped to submit his

hours. He was described as “contract labor” repeatedly

at the hearing. Thus, under most of these factors, the

evidence is equivocal.

However, in this claim, the company and the

claimant acted in a manner evidencing their intent to

create and belief that they indeed created an

independent contractor relationship. The company did not
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make any state or federal income withholdings and

provided 1099 forms, not W-2s. The claimant accepted

this payment and tax method and paid his income taxes as

self-employment taxes through the 1099 forms and other

IRS forms. Form 1099s are clearly not for reporting

employee earnings, but for reporting “nonemployee

compensation”1. 

Similarly, in Webb v. Hot Springs Packing

Company, 2013 Ark. App. 526, a claimant reported his

income through his own company, not through the

respondent’s company, which was a fact supporting the

conclusion that appellant was an independent contractor.

The company purchased a workers’ compensation

policy, but all the documentation indicates that there

were no employees. In April 2009, in response to a

request for information by the carrier, the company

1According to the Internal Revenue Service, Form 1099s are
for rents from real estate, royalties from oil, gas, or
mineral properties, copyrights, and patents, payments for a
working interest, royalties on timber, coal, and iron ore,
backup withholding or withholding on Indian gaming profits,
fishing boat income, medical health care payments,
nonemployee compensation, substitute payments in lieu of
dividends or interest, direct sales of consumer products,
crop insurance proceeds, excess golden parachute payments,
gross proceeds paid to an attorney, deferrals as a
nonemployee under a nonqualified deferred compensation
(NQDC) plan, nonemployee NQDC income, and other income such
as payments received as the beneficiary of a deceased
employee, prizes, awards, taxable damages, Indian gaming
profits, or other taxable (nonemployment) income.



WILHELM - G401492 15

stated that “insured erects metal buildings for

individuals. The insured does the work himself.” An

audit in May 2010 of the 2009-2010 policy period showed

that: “Sales, excavation and some concrete work is [sic]

done by the excluded officers. Subcontractors were hired

to erect buildings and pour concrete for floors. Two

subcontractors had certificates of noncoverage. Three

subcontractors were not insured.” This is a

straightforward confirmation that the claimant was not

intended to be an employee. The company’s witnesses’

insistence that the claimant was an employee is belied

by the statement that the company insisted that it had

no employees, absent intentional fraud on the part of

the company to avoid paying the appropriate premium.

The company’s belief and intent that the

claimant was not an employee is further substantiated by

its failure to send a First Report of Injury, Form 1, to

the workers’ compensation carrier as required by the

Arkansas Compensation Act. The story that the claimant’s

wife declined workers’ compensation coverage is first

unbelievable and second irrelevant. The claimant’s wife

cannot waive a company’s obligation to report the injury

to the carrier, unless the company is not subject to the

Act. Either the company did not believe that the

claimant was an employee, or the company perpetuated its
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original fraudulent intent by purposefully hiding the

injury from the carrier. If the claimant’s wife actually

stated that they had their own insurance, this is only

indicative of the Wilhelms’ understanding of his status

as an independent contractor and Ms. Wilhelm’s lack of

understanding of the difference between health insurance

and workers’ compensation insurance, in an extremely

stressful circumstance. 

The Act requires that an employer shall sent

to the Commission a report within ten days of notice or

knowledge of an injury or death, identifying the details

of the injury and the injured worker. Ark. Code Ann.

Section 11-9-59(a). Failure to do so is punishable by a

civil penalty of five hundred dollars. The Commission

has established that the Form 1 as the vehicle for this

report, which is to be submitted by the employer,

through its carrier. Further, the workers’ compensation

policy in this claim demands that a report be made

immediately. Despite the statutory and contractual

requirements to make the report, the company did not,

evidencing a complete disregard for the law or

evidencing its understanding that the claimant was not

an employee and that the workers’ compensation policy

was not intended to cover him.
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In Woodmancy v. Framco, Inc., 2011 Ark. App.

785, 387 S.W.3d 286, In that case, the claimant had

explicitly asked to be treated as an independent

contractor, in order to use the 1099 process and to

maximize the amount he was paid, with the understanding

that he would not be covered by the respondent’s

workers’ compensation policy as a result. He asked that

this status be changed the weekend before his accident,

but nothing else had been done to change it before his

accident. The court agreed that he was an independent

contractor, placing the greatest weight upon this

factor.

The company and the claimant presented the

employment relationship to the Internal Revenue Service,

the Arkansas Revenue Department, and to the insurance

carrier as one of an independent contractor and not as

employer-employee. The company benefitted by avoiding

the effort to withhold, pay and report federal and state

taxes, and by avoiding the payment of an appropriate

premium for coverage based upon its employees. While

there is evidence that the company had the right to

direct the work, this evidence of its efforts to avoid

taking responsibility for that relationship is

sufficient to make a finding that the claimant was

indeed an independent contractor, outside the bounds of
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the Workers’ Compensation Act and therefore outside the

bounds of the exclusivity provision therein.

A second issue at the hearing was whether, if

the claimant was an employee, whether the company failed

to secure payment of compensation. If so, Ark. Code Ann.

Section 11-9-105(b)(1) creates an exception to the

exclusivity of the Act, allowing the claimant to proceed

in tort. To secure payment of compensation is to insure

and keep insured the payment of compensation with a

workers’ compensation carrier. Ark. Code Ann. Section

11-9-404(a)(1). As noted by the Court of Appeals in St.

Paul Fire and Marine Ins. Co. v. Southwestern Improv.,

Inc., 19 Ark. App. 239, 719 S.W.2d 708, the clear intent

of the Act was to protect the injured workers and to

secure the payment of benefits due him by requiring the

employer to give security of its liability by

maintaining a policy of insurance.

The Administrative Law Judge, and therefore

the majority, relied upon Rankin v. Farmers Tractor &

Equip. Co, 319 Ark. 26 (1994), for the proposition that

an employer who carries an insurance policy has secured

compensation for its employees for purposes of the Act.

In Rankin, the claimant sought damages in tort, because

the employer and carrier denied the claim, further

arguing that this allowed him, under Ark. Code Ann. Sec.



WILHELM - G401492 19

11-9-105(b)(1), to proceed, free of the exclusive remedy

restriction. The court stated that since the evidence

showed that the claimant was an employee and that the

employer secured coverage for all its employees, the

exclusivity provision barred his tort claim.

Of course it is true that obtaining coverage

for all employees means that compensation has been

secured, yet Rankin does not resolve the issue in this

claim. This simplistic analysis fails to acknowledge

that the policy in place covered no employees, that the

claimant was not acknowledged in the policy as an

employee, and that the assurances that the claimant

would be covered once identified as an employees are

irrelevant, because the claimant was never identified as

an employee. 

The Administrative Law Judge’s comment,

adopted by the majority, that the “application and

audit” issues present in this claim were irrelevant

under Rankin is error. In Rankin, all the employees were

covered by the policy. In the current claim, no

employees were covered by the policy. Securing benefits

for no employees is not the equivalent of securing

benefits for all employees. 

The Administrative Law Judge, and therefore

the majority, relied upon the “essential unity” of the
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employer and the carrier which avoids the necessity of

litigating first the obligation to provide benefits and

second whether the policy covers the liability, as

referenced in Seawright, Jr. v. U.S.F.&G. Co., 275 Ark.

96, 627 S.W.2d 557 (1982), a pre-1993 decision, to state

that it would be inappropriate to consider “application

and audit” issues in this claim. 

In Seawright, the carrier had accepted the

claim of the employer’s employee, who was also his wife,

as compensable. Limited benefits were paid. The

employer/husband sued the carrier in tort, alleging that

the scope of the coverage was misrepresented by the

carrier’s agent to the employer, causing the employer

and the claimant/wife to fail to file a timely claim for

additional benefits, which caused both the claimant/wife

and the employer/husband detriment. The employer/husband

argued that the tort action was not barred by the

exclusive remedy provision of the Act. The court first

referenced that “essential unity”  between the employer

and carrier, noting that “otherwise the employee might

have two cases to litigate, one to establish the

employer's substantive liability and the other to show

that the insurer's policy covered that liability.”

The court went on to note that the policy

insured the employer as an employer, not additionally as
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an individual. The employer’s liability on the claim was

discharged in relation to the claim for additional

benefits due to the bar of the statute of limitations.

The liability that remained, if any, was that in his

capacity as husband, which was not covered by the

policy, and as a relative to the claimant, the exclusive

remedy provision barred his action as well as the

claimant’s. The tort action was properly dismissed.

The first thing to conclude from the Seawright

case is that the court looked specifically at the

coverage question. The court did not avoid it, because

the employer and the carrier stand in the same shoes for

litigation purposes. The carrier is not the carrier, if

there is no coverage. So, Seawright does not bar the

Commission’s consideration of whether the company’s

workers’ compensation policy covering no employees was

sufficient to satisfy its duty to secure compensation

for the claimant, if he was an employee.

The question remains, did the company

adequately secure the payment of benefits due the

claimant if he was an employee? 

The policy identified, and therefore covered,

no employees. In the paperwork, the company specifically

denied having any employees. An insurance auditor who

reviewed the policy after the accident stated that if
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the claimant had been identified as an employee, he

would have been added to the policy. The claimant was

never identified as an employee or added to the policy.

It would take speculation and conjecture to conclude

that the policy, which did not cover the claimant,

because he was not identified in it, would be altered to

cover him after the injury.

The company failed to provide notice of the

injury to the Commission through the carrier as required

by the Act, and as required by its contract with the

carrier. The Act does not qualify the reporting

requirement with an exception if a claimant or his wife

declines. The claimant was injured in the presence of an

officer and other employees, while working, which makes

the suggestion that a purported comment by the

claimant’s wife in the hospital that the injury was not

work-related again preposterous and irrelevant. If Ray

Parsons, a supervisor, witnessed the accident, then the

employer knew the accident was work-related, despite

what the claimant’s wife is accused of saying.

The company’s behavior in obtaining the policy

and in choosing not to comply with the Act and the

contract shows that it had no intent to cover the

claimant, or any other person associated with the

company, at the time it obtained the policy, at the time
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of the claimant’s injury or any time thereafter. The

company did not secure compensation for the claimant,

and therefore, if the claimant was considered an

employee, the exclusivity provision would not bar the

claimant’s tort action.

I question the purpose of the Act, if an

employer can deny that it has employees in its dealings

with the insurance carrier and the IRS, to avoid

expenses, and then claim that it did indeed have

employees, to avoid further expenses, with success and

impunity.

The parties obviously did not intend that the

claimant was an employee, and therefore the exclusivity

provisions to do not apply. The respondent company did

not secure workers’ compensation coverage for the

claimant.

For the foregoing reasons, I dissent from the

majority opinion.

                                                       
                        PHILIP A. HOOD, Commissioner


