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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G309636   

BRENDA WIGGINS, EMPLOYEE                       CLAIMANT

ARKANSAS HIGHWAY & TRANSPORTATION 
DEPARTMENT, EMPLOYER                          RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED DECEMBER 30, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE CHARLES
MCLEMORE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent appeals an opinion and order of the

Administrative Law Judge filed May 4, 2015.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. At all time pertinent, to include
December 7, 2013, the employment
relationship existed, during which time
the claimant earned an average weekly
wage of $577.74, generating weekly
compensation benefit rates of
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$385.00/$289.00, for temporary
total/permanent partial disability.

3. On December 7, 2013, the claimant
sustained compensable injuries, which
resulted in a permanent physical
impairment of 17% to the body as a whole,
upon reaching the end of her healing
period on August 6, 2014.

4. When the claimant’s age, education, work
experience, and other matters reasonably
expected to affect her future earning
capacity are considered along with her
permanent physical impairment, the
evidence preponderates that the claimant
has sustained a loss of earning
capacity/or wage loss disability in the
amount of 40% over and above the 17%
whole body anatomical impairment.

5. The respondent shall pay all reasonable
hospital and medical expenses arising out
of the claimant’s injuries of December 7,
2013.

6. The respondent has controverted the
claimant’s entitlement to permanent
partial disability benefits in excess of
the 17% whole body anatomical impairment.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 
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Therefore we affirm and adopt the May 4, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11-9-715(b)(Repl. 2012). 

IT IS SO ORDERED.

                               
SCOTTY DALE DOUTHIT, Chairman

                               
PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion affirming and adopting the administrative law

judge’s opinion finding that the claimant proved she is

entitled to forty percent (40%) wage-loss above her

anatomical impairment rating of seventeen percent (17%). 
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The claimant sustained a compensable injury on

December 7, 2013, when the salt truck she was driving

was struck by a semi that had jack-knifed and overturned

due to inclement weather conditions.  Emergency medical

records from Crittenden Regional Hospital reflect that

the claimant was treated on that date for severe head,

neck, and lower back pain.  Through diagnostic testing,

the claimant was found to have fractured the right

transverse process of L2-L3.  She was also found to have

sustained a hematoma on the left side of her forehead

and a nasal fracture.  

Thereafter, the claimant came under the care

of orthopedic surgeon, Dr. Raymond Gardocki, at Campbell

Clinic Orthopedics in Memphis for her lumbar injury. 

The claimant was also seen at the Southern Eye

Associates clinic due to reported bleary vision and eye

pain, and by orthopedic surgeon, Dr. Patrick Curlee, at

the Southern Spine Specialists clinic for cervical pain. 

The claimant testified that she developed chest wall

pain and headache within two weeks of her accident.  

The claimant wore a back brace for one month

following her accident and took medications for her

fractured transverse process.  The claimant eventually

came under the care of physiatrist, Dr. Barry Baskin,

who currently manages her medications. 
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The claimant testified that her residual

symptoms include headache, pain “coming down” her right

arm with numbness in her right hand, right-sided muscle

spasm, pain “going down” her legs with numbness in her

feet (worse on the right), pain with prolonged walking

and sitting, and an inability to sleep.  The claimant

further testified that she has difficulty driving due to

her limited neck movement, and that she requires

assistance with household chores and yard work.  The

claimant attributes her residual symptoms to her

compression fractures, which she further admitted healed

without surgery with time and rest.  With regard to her

current limitations, the claimant stated that she has

problems “turning, picking up things.”  The claimant

further stated that she now suffers from depression as a

result of her limitations. 

The claimant stated that Dr. Curlee released

her to return to light duty, but that the respondent-

employer had none available for her.  The claimant

testified that she has not worked a steady job since

December 7, 2013. 

The record shows that the claimant underwent a

functional capacity evaluation on July 9, 2014, during

which she provided a reliable effort.  The results of

this evaluation showed that the claimant is capable of



WIGGINS - G309636 6

working in the medium classification of jobs as defined

by the Department of Labor.  The claimant stated that

she would “love: to return to work for the respondent-

employer, but she would be unable to lift more than

fifty (50) pounds on an occasional basis, which she

would be required to do.

The claimant maintains that she has made

steady application for employment within her

restrictions since her medical release, but the record

does not bear this out.  The record shows, however, that

the claimant graduated high school; that she has two

years of post-high school education from Shelby State

University where she studied business; that she studied

heating and air at Trezevant Vo-Tech, and; that she has

her CDL.  The claimant admitted that she worked in the

respondent-employer’s office “when someone didn’t come

in or if someone got hurt.”  Her duties included keeping

up with inventory; keeping up with “the gas miles and

the gas - - how much they get,” as well as keeping up

with the gas miles on the trucks; counting the piles of

salt and sand, and; keeping up with “the oil.”  In

addition, the claimant took weather reports.  The

claimant testified that the longest she ever worked in

the respondent-employer’s office was six to eight weeks

when another employee was out with an injury.  The



WIGGINS - G309636 7

claimant admitted that she learned the functions and

duties of that employee during the employee’s absence.

Included in the claimant’s past work

experience was, among other things, sales clerk for

Dillard’s; working at a casino; small engine repair

(which she counted as a hobby); bank teller, and;

maintenance work for a hotel.  The claimant further

testified that the types of jobs for which she is

qualified include home remodeling, installing plumbing

fixtures, repairing washers and dryers, and “anything

driving.”  The claimant testified that she has not

followed-up on many of the job leads furnished to her by

vocational expert, Heather Taylor, due to her lack of

computer skills and lack of training in certain areas. 

The claimant stated that she attended a three-day job

fair in association with employment at the Bass Pro Shop

opening at the Pyramid in Memphis.  The claimant further

testified that her daughter has assisted her with job

searches on the internet.  Further, the claimant stated

that she attended Southwest Vo-Tech in the Fall of 2014

in an effort to improve her computer skills.  

The medical reports of record, particularly

reports of objective medical testing such as MRI studies

and CT scans, reveal that the claimant suffers from

degenerative disc disease in her cervical and lumbar
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spine with no acute findings.  In addition, an MRI of

the claimant’s brain revealed normal findings.  The

record shows that Dr. Baskin found the claimant to be at

maximum medical improvement on August 6, 2014, and he

returned the claimant to work pursuant to the

restrictions outlined in her functional capacity

evaluation.  Dr. Baskin concluded that the claimant

could return to her previous employment on August 8,

2014, with moderate restrictions.  At that time, Dr.

Baskin assigned the claimant a permanent physical

impairment rating of seventeen percent (17%) for her

cervical and lumbar spine.

Pursuant to a vocational rehabilitation report

generated by vocational rehabilitation consultant,

Heather Taylor, in September of 2014, the claimant is

“an excellent candidate for returning to the workforce,

as she is young at 50 years of age, and she has acquired

a number of skills that are transferable into lighter

duty occupation.” 

The record reveals that the claimant, who was

fifty-one at the time of the hearing before the

commission, has a high school education, two years of

college education, vocational training, her CDL license,

certification in heating and air, and that she has a

varied employment history to include sales clerk, bank
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teller, and maintenance engineer.  By her own admission,

she is also skilled in remodeling and small engine

repair, and she has experience in office work.  The

claimant has been cleared to work in the medium category

of work classification as defined by the Department of

Labor with a demonstrated ability to lift ten (10)

pounds constantly, twenty (20) pounds frequently, and

forty (40) pounds occasionally.

Moreover, notwithstanding her self-described

physical limitations, the claimant has healed from her

lumbar transverse process fracture, she has reached

maximum medical improvement for her injury, and she has

been released by her treating physician to return to

work according to those physical limitations found by

her functional capacity evaluation.

In conclusion, the claimant has education,

transferable job skills, a reliable medium category

functional capacity evaluation, transportation, and she

lives in close proximity (Memphis) to numerous job

opportunities that fall within her restrictions. 

However, each and every time the claimant has been 

presented with such an opportunity, she has had some

excuse as to why she could not work in that particular

capacity.  For example, the claimant contends that she

can not work in an office because she lacks the



WIGGINS - G309636 10

requisite computer skills.  Yet, she clearly worked in

the respondent-employer’s office whenever the need

arose.  In fact, the record shows that the claimant has

all but demanded that the respondent-employer return her

to work in its office, while refusing to consider this

same or similar type work with another company, agency,

or organization. 

The record clearly reveals that the claimant

has been cleared to return to work and that there are

numerous job opportunities in her area that accommodate

her limitations, education, and transferable skills. 

Because the claimant seems to always have some excuse

for not following through with appropriate job leads,

despite a lack of objective evidence to support these

excuses, reasonable minds must conclude that the

claimant lacks motivation to return to work.  

While I could concede that the claimant’s pre-

existing degenerative disc disease may, in fact, have an

impact on her current ability to perform certain tasks,

I find no evidence whatsoever that the claimant is

unable to return to gainful employment within those

restrictions resultant from her compensable injury. 

Therefore, I find that the claimant has failed to prove

that she is entitled to wage-loss above her anatomical

impairment rating and I dissent from the majority’s
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award of those benefits.  Even if, however, I were to

find that the claimant is entitled to some degree of

wage-loss above her permanent physical impairment

rating, which I do not, I find that forty-percent (40%)

wage-loss is excessive and should be substantially

reduced.  

Finally, I note that medical benefits were not

an issue presented for litigation in this claim. 

Therefore, I find that the administrative law judge made

an inappropriate ruling with regard to these benefits,

and that ruling should be vacated. 

                               
KAREN H. McKINNEY, Commissioner


