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OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed October 14, 2014.  The

administrative law judge found that the claimant

sustained 10% permanent physical impairment as a result

of his compensable injury.  The administrative law judge

found that the claimant sustained wage-loss disability

in the amount of 7%.  

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved he sustained

permanent anatomical impairment in the amount of 10%. 

The Full Commission finds that the claimant did not
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prove he was entitled to wage-loss disability, because

the claimant has returned to work at his pre-injury

wages.    

I.  HISTORY

Tommy Watlington, age 44, testified that he was

employed with the St. Francis County Sheriff’s

Department.  The parties stipulated that the claimant

sustained a compensable injury on October 31, 2011.  The

claimant testified that he cut his face on a barbed wire

fence while chasing an individual suspected of illegal

drug activity.  The claimant testified that he was

subsequently treated at Forrest City Medical Center and

received a tetanus shot.  “The next morning,” the

claimant testified, “I got up and my fingertips was

numb....It kept getting worse and worse and worse....I

went to see Dr. Kumar.”

According to the record, Dr. Sudhir Kumar treated

the claimant beginning November 7, 2011: “He presented

with new lesion.  Fence cut face ER gave tetanus shot

been numb in hands after day later.  It is located on

the right cheek lac from fence last 1 week ago, had TD

in ER feel numb in both hands.”  Dr. Kumar diagnosed

“Paresthesia (Disturbance Of Skin Sensation)(bil

hands).”  Dr. Kumar subsequently planned a referral to a

neurologist for additional diagnostic testing.  
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Dr. Andrew W. Lawton, a neuro-opthalmologist,

informed Dr. Reginald J. Rutherford on December 13,

2011, “I saw Mr. Tommy Watlington for a comprehensive

examination today.  He developed numbness in his hands

and arms shortly following a tetanus vaccination.  He

had changes on MRI that might indicate a CNS reaction to

the vaccine.  At exam, his visual acuity was 20/20 in

each eye.  His eye movements and alignment were normal

with nystagmus.  He had no relative afferent pupillary

defect.  Confrontation testing was intact in both eyes. 

His optic discs were free of edema.  I found no evidence

of visual pathway, ocular, or oculomotor pathology

related to his neurological and MRI issues.  He will

return to you for continued care and to me as

requested.”    

Dr. Rutherford reported on December 13, 2011, “Mr.

Watlington is seen in followup.  His blood work and CT

scan of the chest and neuro-ophthalmological

examinations have all proven unremarkable or negative. 

Lumbar puncture demonstrates evidence for inflammatory

process with CSF markers for multiple sclerosis proven

negative.  Test results favor adverse immunological

reaction to tetanus vaccination as the diagnosis.”

The claimant followed up with Dr. Rutherford on

December 29, 2011: “By patient report he is gradually
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improving....In 2 weeks time he will undergo repeat MRI

imaging of the brain and cervical spinal cord with

contrast enhancement to be compared with the prior study

for objective data pertaining to response to treatment. 

He remains off work and has been given a note to present

to his employer.”  

Dr. Rutherford reported on January 19, 2012, “He

reports 80% improvement at this juncture....He is now

working light duty.”  

The claimant followed up with Dr. Rutherford on

February 3, 2012: “He reports sustained improvement in

hand paresthesia but does have mild residual symptoms. 

MRI study of the brain is improved.  There is no longer

any enhancement of the previously identified occipital

horn abnormality.”  

Dr. Rutherford continued to provide follow-up

treatment.  

Dr. Rutherford reported on June 18, 2012, “Current

MRI studies of the brain and cervical spinal cord with

contrast are stable to improved.  There are no new

lesions and no enhancing lesions.  In reviewing spinal

imaging it is my impression present study is improved

from previous.”  

Dr. Rutherford noted on July 5, 2012, “He reports

residual numbness of his fingertips which is not
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surprising in that there is residual abnormality on MRI

imaging as previously described.”    

Dr. Michael Z. Chesser examined the claimant on

August 7, 2012:

Mr. Watlington is a 41-year-old male who is a
police officer in Forrest City, Arkansas, and
he is seen today for a second opinion
regarding his neurologic illness.  On
October 31, 2011, he suffered a laceration to
the right side of his face.  This was from a
barbed wire fence and the cut occurred as he
was chasing a suspect.  He was seen at the
local emergency room and the wound was cleaned
and toxoid injection.  The following day he
began developing numbness and tingling of the
fingertips of the right hand, and over the
next several days he had progressive weakness
and numbness in his right arm, and then he
developed numbness of the left arm.  He
developed lightheadedness, ataxia, and visual
symptoms.  His symptoms continued to worsen
and he was seen by Dr. Reginald Rutherford,
and MRI scans were performed.  MRI of the
brain revealed abnormal signal adjacent to the
atrium of the right lateral ventricle with
enhancement of the ependymal lining of the
atrium and of the occipital horn.  He also had
abnormal signal within the cord at the
cervicomedullary junction extending down to
C2....
He was treated with high-dose steroids and
then placed on prednisone tapering dosage and
his symptoms slowly improved.  A followup MRI
of the brain in February again revealed the
abnormal signal adjacent to the  right lateral
ventricle, but there was no enhancement, and
the MRI of the C-spine again revealed abnormal
signal, but the enhancement had resolved. 
Followup scan was obtained in June and there
was no change compared to previous scan from
February.  Again, no new
areas of abnormal signal or enhancement was
seen.  

He tapered off steroids in early spring and he
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thought that his numbness and tingling was
worsening, and he briefly was placed on a
short course of steroids again. The
presumptive diagnosis was acute disseminated
encephalomyelitis triggered by tetanus toxoid
vaccination.  He was given the T-DAP
vaccination IM.

He thinks that his symptoms have been stable
over the last couple of months.  He requested
a second opinion to see if there is anything
that could be done to get rid of the constant
numb sensation in his hands.  At times it is
uncomfortable.  It seems to be more
uncomfortable if he is trying to exercise or
is out in the heat.  He does have some mild
difficulty with fine coordination of his right
hand.  He thinks that his balance is back to
normal and he has been able to run, although
he does fatigue easily.  He has not had any
new symptoms whatsoever in the last few
months....

Dr. Chesser gave the following impression: “I

completely agree with the diagnosis made by Dr.

Rutherford, of acute disseminated encephalomyelitis,

probably triggered by the DAT vaccination....I told Mr.

Watlington that I do not know of any other treatment

that would improve his recovery time, and we do not know

yet if he will have complete recovery from this.  It may

take him a year and a half to two years to reach maximum

medical improvement.”  

Dr. Rutherford noted on November 15, 2012, “He is

working regular duty without difficulty.  Mr.

Watlington’s situation is clearly stable.”  

The claimant followed up with Dr. Rutherford on
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May 29, 2013: “MRI brain and cervical spinal cord reveal

prior white matter changes to be stable.  There is no

enhancement identified.  No new lesions are identified. 

Operant diagnosis remains that of ADEM.  Mr. Watlington

is considered at maximum medical improvement at this

juncture.  It is recommended that he keep his Workmen’s

Compensation claim opened.  Neurological followup will

be required in one year.”  

Dr. Barry D. Baskin provided a Second Opinion

Evaluation on June 13, 2013 and gave the following

impression:

Mr. Watlington has had a work related scratch
on a barbed wire fence and ended up getting a
tetanus toxoid injection back in October 2011
and developed neurologic symptoms felt to be
due to acute dissemination encephalomyelitis. 
Over time since the onset of symptoms he has
improved.  These scans are still abnormal. 
That is the objective finding.  The
examination, again, revealed some mild
clumsiness.  No obvious sensory loss, although
I believe the patient has subjective sensory
loss.  He is taking no medication at this
time....

PLAN: I discussed with him that his situation
seems to be pretty stationary at this time. 
He may have improved slightly.  He certainly
is not getting any worse.  Scans still show
residual findings in the brain and brain stem
area.  I have looked at the AMA Guidelines
Fourth Edition and it is difficult to give
this gentleman an impairment rating.  The
Fourth Edition guidelines is a fairly archaic
document and his situation does not really fit
anything with the exception of the section on
the spinal cord, section 4.3 beginning on page
147 where his fine motor dexterity could be
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rated on table 15 on page 148.  Even there it
would be fairly minimal.  The rating criteria
for two impaired upper extremities indicates
the patient can use both upper extremities for
self-care, grasping and holding but has
difficulty with digital dexterity.  Using this
table he could receive an impairment rating of
up to 19%.  I think based on his subtle loss
of manual dexterity I would rate him at 10% to
the whole person.  Table 13, station and gait
impairment on page 148, does not provide a
suitable impairment rating for him based on
his current functional status.  There is no
objective for his subjective sensory loss.  He
did have fairly normal sensory exam today
although Dr. Chesser’s evaluation which was
done in August 2012, about a year before my
evaluation, did indicate the patient had some
sensory loss.  I don’t see anything other than
some subjective sensory loss now.  I think it
is probably very subtle.  The patient also
complains of fatigue and it is certainly
likely that the findings on MRI scan could
lead him to feel fatigued.  I would give him a
10% whole person impairment using the only
criteria in the Fourth Edition of the AMA
guidelines that I can feel comfortable with.
Certainly this gentleman does have a real
condition and it may be with him for some
time.  Hopefully, the closer out to two years
he gets the more likely he will get some
subtle resolution.... 
 

A pre-hearing order was filed on June 2, 2014.  The

claimant contended, “A disability rating was given and

the Respondents failed to pay.”  The respondents

contended, “The claimant’s laceration to his face has

been accepted as compensable.  Any neurological

condition that the claimant may have is not related and

is not compensable.  There is no opinion with any degree

of medical certainty connecting the neurological
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condition to the tetanus shot for the laceration.  The

claimant has no PPD.  The rating from Dr. Baskin is not

based on valid criteria.  The claimant has no objective

medical findings to support a PPD rating.”  An

administrative law judge scheduled a hearing on the

issues, “permanent physical impairment/permanent partial

disability and controverted attorney fees.” 

Dr. David J. Silas, Sr. reported on July 28, 2014:

This is a 43-year-old, right-handed, white
male who was referred here by Workman’s
Compensation after his neurologist in Little
Rock died and another neurologist retired. 
The patient relates that he started having
problems after receiving a tetanus toxoid and
having an abnormal reaction to it.  The
patient’s injury started on October 31, 2011,
almost three years ago at 9:00 a.m. when he
was chasing a suspect on foot and he ran into
a barbed-wire fence.  He had a laceration on
the right side of his face that was later
repaired in the emergency room and he also had
a tetanus shot.  The next morning, the patient
woke up and felt numbness in both hands but
the right was worse than the left.  He later
developed pain in his right shoulder over the
site of the tetanus shot, but he went back to
work and for the next week was able to work. 
He gradually developed more numbness and
weakness in his extremities, mostly in the
right upper extremity, but also the left and,
at times, into his feet.  He also developed
problems with vision and then he completely
lost feeling in his right hand.  He was unable
to pick any small objects up with his right
hand....A diagnosis of some type of autoimmune
reaction to the tetanus toxoid with the
demyelinating disorder was entertained. 
Treatment consisted of steroids, which he took
for several months, and then improved.  He was
gradually taken off the steroids after he was
doing better and his symptoms slowly returned. 
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He was put on the steroids again and his
symptoms did improve.  He is presently off the
steroids with residual symptoms, mostly
numbness and weakness....

Dr. Silas’ impression was “Atypical reaction to

tetanus toxoid with possibly chronic idiopathic

demyelinating polyradiculoneuropathy....We will see this

patient within the next few months after I have reviewed

his records.”     

A hearing was held on August 8, 2014.  The claimant

testified that he continued to suffer from occasional

light-headedness, fatigue, and numbness in his upper

extremities.  However, the claimant testified that he

had returned to work at regular duty.    

An administrative law judge filed an opinion on

October 14, 2014.  The administrative law judge found

that the claimant sustained a permanent physical

impairment in the amount of 10%.  The administrative law

judge found that the claimant sustained wage-loss

disability in the amount of 7%.    

The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Permanent Impairment

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.
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188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to

determine whether the claimant has proved he is entitled

to a permanent anatomical impairment. Polk County v.

Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)

(Repl. 2012).  Although it is true that the legislature

has required medical evidence supported by objective

findings to establish a compensable injury, it does not

follow that such evidence is required to establish each

and every element of compensability.  Stephens Truck

Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472

(1997).  All that is required is that the medical

evidence be supported by objective findings. Singleton

v. City of Pine Bluff, 97 Ark. App. 59, 244 S.W. 3d 709

(2006).  Medical opinions addressing impairment must be
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stated within a reasonable degree of medical certainty. 

Ark. Code Ann. §11-9-102(16)(B)(Repl. 2012).  

Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann.

§11-9-102(F)(ii)(a)(Repl. 2012).  “Major cause” means

“more than fifty percent (50%) of the cause,” and a

finding of major cause shall be established according to

the preponderance of the evidence.  Ark. Code Ann. §11-

9-102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “4.  The claimant sustained a permanent physical

impairment in the amount of ten percent (10%) to the

body as [a] result of the October 31, 2011, compensable

injury.”  The Full Commission affirms this finding.  The

parties stipulated that the claimant sustained a

compensable injury on October 31, 2011.  The claimant

suffered an abrasion to the right side of his face as a

result of the compensable injury and received a tetanus

shot.  The claimant thereafter began suffering from

light-headedness, numbness, and fatigue.  A post-injury

MRI revealed abnormalities in the claimant’s brain.  Dr.
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Rutherford, Dr. Chesser, and Dr. Baskin all stated that

the claimant’s condition was causally related to the

October 31, 2011 compensable injury.  Dr. Baskin’s

rating is consistent with the Fourth Edition of the

Guides to the Evaluation of Permanent Impairment.  The

evidence corroborates Dr. Baskin’s assignment of a

rating in accordance with Table 15, p. 4/148, i.e.,

“difficulty with digital dexterity.”  

The Full Commission finds that Dr. Baskin’s 10%

permanent rating is supported by the Guides, 4th

edition.  The 10% rating is supported by objective

medical findings, namely, the post-injury MRI which

confirmed abnormalities in the claimant’s brain.  We

find that these abnormalities were causally related to

the October 31, 2011 compensable injury, and that the

claimant proved the compensable injury was the major

cause of his 10% permanent anatomical impairment rating. 

Dr. Baskin’s assignment of a 10% permanent rating was

stated within a reasonable degree of medical certainty.  

 B.  Wage Loss

Ark. Code Ann. §11-9-522(Repl. 2012) provides:

(b)(1) In considering claims for permanent
partial disability benefits in excess of the
employee’s  percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s



WATLINGTON - G110242 14

age, education, work experience, and other
matters reasonably expected to affect his or
her future earning capacity.  
(2) However, so long as an employee,
subsequent to his or her injury, has returned
to work, has obtained other employment, or has
a bona fide and reasonably obtainable offer to
be employed at wages equal to or greater than
his or her average weekly wage at the time of
the accident, he or she shall not be entitled
to permanent partial disability benefits in
excess of the percentage of permanent physical
impairment established by a preponderance of
the evidence.  
(c)(1) The employer or his or her workers’
compensation insurance carrier shall have the
burden of proving the employee’s receipt of a
bona fide offer to be employed, at wages equal
to or greater than his or her average weekly
wage at the time of the accident.

An administrative law judge found in the present

matter, “5.  When the claimant’s age, education, work

experience, permanent restriction and limitations are

considered along with other matters reasonably expected

to affect his future earning capacity, the evidence

preponderates that the claimant has sustained an (sic)

loss of earning capacity of seven percent (7%) to the

whole body in addition to his anatomical impairment.” 

The Full Commission does not affirm this finding.  The

claimant sustained a compensable injury on October 31,

2011.  Dr. Rutherford noted in January 2012 that the

claimant had returned to work at light duty.  Dr.

Rutherford reported in November 2012 that the claimant

was working at regular duty.  The claimant testified
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that he had returned to work at regular duty.  

The evidence before the Commission demonstrates

that the claimant has returned to regular work for the

respondents at full wages.  In accordance with Ark. Code

Ann. §11-9-522(b)(2)(Repl. 2012), the claimant is not

entitled to wage-loss disability exceeding his permanent

anatomical impairment.  

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved he was entitled to permanent anatomical

impairment in the amount of 10%.  The claimant did not

prove he was entitled to wage-loss disability in excess

of his 10% permanent anatomical impairment.  The

claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing in part on appeal to

the Full Commission, the claimant’s attorney is entitled

to an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.  

      
SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner
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Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I respectfully concur in part and dissent in

part from the majority's opinion.  Specifically, I

concur with the majority’s finding that the claimant has

failed to prove by a preponderance of the evidence that

he sustained any wage loss disability.  However, I must

respectfully dissent from the finding that the claimant

sustained a permanent physical impairment as a result of

his compensable injury.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove that he sustained permanent

physical impairment as a result of his compensable

injury. 

Physical impairments occur when an anatomical

or physiological abnormality permanently limits the

ability of the worker to effectively use part of the

body or the body as a whole.  Consequently, an injured

worker must prove that the work-related injury resulted

in a physical abnormality which limits the ability of

the worker to effectively use part of the body or the

body as a whole.  In considering such claims, the

Commission must first determine whether the evidence

shows the presence of an abnormality which could
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reasonably be expected to produce the permanent physical

impairment alleged by the injured worker. Crow v.

Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320

(1994).

Ark. Code Ann. § 11-9-704(c)(1) (Supp. 2009)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Objective findings are those findings which cannot come

under the voluntary control of the patient. Ark. Code

Ann. § 11-9-102(16)(A)(i)(Supp. 2009). The Commission

cannot consider complaints of pain when determining

physical or anatomical impairment. Ark. Code Ann. § 11-

9-102(16)(A)(ii)(a).  With regard to the medical

findings other than those which are specifically

precluded from being considered objective, a medical

finding may be considered objective only if it is the

result of a diagnostic procedure which does not come

under the voluntary control of the patient. Department

of Parks & Tourism v. Helms, 60 Ark. App. 110, 959

S.W.2d 749 (1998).

Dr. Baskin assigned the claimant ten percent

(10%) anatomical impairment to the body as a whole based

upon purely subjective sensory loss findings.  This is

evident by statements Dr. Baskin made in his June 13,
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2013, clinic note such as “There is no objective for his

subjective sensory loss... He did have a fairly normal

sensory exam today... I don’t see anything other than

some subjective sensory loss now.”  Furthermore, Dr.

Baskin admitted that the claimant’s condition did not

“really fit anything” within the Fourth Edition of the

AMA Guidelines.  In compliance with Ark. Code Ann. § 11-

9-522(g), the Commission adopted the AMA Guides to the

Evaluation of Permanent Impairment, (4th ed. 1993) with

the enactment of Commission Rule 34.  

The Commission has adopted the Guides and to

the extent that the Guides allow the use of subjective

criteria for the establishment of an impairment rating,

the Guides must give way to the statutory definition of

objective findings as defined by the General Assembly. 

The portions of the Guides which are based upon

subjective criteria cannot supersede the statutory

definition established by the General Assembly. 

Therefore, to the extent that there is a conflict, the

statutory definition as established by the General

Assembly takes precedence over any subjective criteria

set forth in the Guides.

In this claim, Dr. Baskin clearly based the

claimant’s permanent physical impairment on subjective

criteria in that he admitted as much in his June 13,
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2013, clinic note.  Notwithstanding that the claimant

has presented objective medical findings of MRI findings

to support that he sustained a compensable injury, the

claimant has failed to present objective evidence which

supports a finding of physical impairment as a result of

that injury.  I note that while the claimant indicated

that his symptoms, although unchanged since

approximately 2012, currently wax and wane, he admitted

that he seldom misses work because of these alleged

symptoms.  Nor does the claimant require special

accommodations due to his symptoms.  Consequently, the

claimant has failed to prove that his work-related

injury resulted in a physical abnormality which limits

his ability to effectively use part of his body or his

body as a whole.  To the extent that the majority relies

upon the objective MRI findings to support the 10%

impairment rating, I note that no physician has seen fit

to assign an impairment rating based upon this finding. 

It is not this finding upon which Dr. Baskin assessed a

10% impairment, but rather the subjective,

unsubstantiated finding of sensory loss.  This sensory

loss is not consistent as the claimant even testified

that it will “wax and wane”.  Accordingly, it cannot

even be considered to be permanent.  Without a permanent

loss, claimant’s condition fails the very first
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requirement of a physical impairment rating –

permanency.    Therefore, I find that the claimant has

failed to prove that he is entitled to an anatomical

impairment rating as a result of his compensable injury

or any compensable consequence of that injury, and

benefits awarded pursuant to such a rating should be

denied.  Therefore, for those reasons stated herein, I

must concur, in part with, and dissent, in part from,

the majority’s opinion. 

 

                     KAREN H. McKINNEY, Commissioner


