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OPINION AND ORDER

The respondent appeals an administrative law

judge’s opinion filed October 29, 2014.  The

administrative law judge found that the claimant

sustained a work-related injury to his lower back. 

After reviewing the entire record de novo, the Full

Commission reverses the administrative law judge’s

opinion.  The Full Commission finds that the claimant

did not prove by a preponderance of the evidence that he

sustained a compensable injury.    

I.  HISTORY

Phillip Wayne Wallace, now age 59, testified that

he previously sustained a work-related back injury while

employed with another company, and that he underwent low



WALLACE - G402915 2

back surgery in about 2003.  The claimant testified that

he fully recovered from the 2003 surgery and was able to

return to manual labor.   

The claimant testified that he became employed as a

power assembly worker for the respondent-employer,

Hytrol Conveyor Company, in September 2012.  The

claimant described his work as “On our feet all day,

lifting up to 75 pounds, assembling power conveyors,

testing, getting them ready for shipment.”  The claimant

testified on direct examination:

Q.  Now, let’s now move forward to work
activity at Hytrol and, in your own words,
describe the problems, if any, you developed
with your back and your hip.

A.  Well, we had been working on a large pro-
sort system which is a - the length was over
300 feet, the height that we were working at,
the top of it was approximately five feet.  It
came up to about my mid thoracic region.  And
we had to assemble it.  A lot of the
components that went on it, you could only
handle with a hoist, they were so heavy.  But
the slats that we had to install were - had
shift boots on them to sort material from one
side to the other.  They were automated and
those slats were five feet long, approximately
eight inches wide, and weighed about 30, 35
pounds a piece.  And it required getting those
out of a cart on the floor, picking them up,
placing them up on the conveyor and then
laying them down hooked into a chain drag, it
was called.  And we had about 1,970 or so of
them to put in that date, which we did.

Q.  Now, was that during one shift of work?

A.  Yes....
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Q.  And approximately when was this?

A.  December, end of December [2012] I
guess....

Q.  Describe in your own words what type of
physical problems, if any, this work activity
caused you.

A.  Well, when I left that day, naturally, my
arms were tired.  I could barely lift my arms. 
My shoulders were so weak.  But my back was
tired and kind of sore, but, you know, I just
felt like I over-exerted some and went on
home....

Q.  When you left work that day, did you feel
like you had sustained any specific injury?

A.  I thought I’d pulled a muscle in my back.

Q.  And, if you would, how were you doing the
next day?

A.  Sore, but I went back to work continued
working.  And I continued working through that
week and the following week into January. 
January, I was on another project, and I had
to go and get one of those gear reduction
units, or reducer, we call them, on a parts
cart and bring it down to my work station. 
And when I picked it up and I turned to set it
onto my work table, that’s whenever I felt the
sharp pain and knew that something else was
going on.  I didn’t complain.  I just went
ahead and tried to complete my shift that day.

Q.  Now, you’ve kind of identified a date of
January 14th as when that happened.

A.  It was on a Monday....It was a sharp pain
in my back and radiated down my left hip and
down my leg....

Q.  So approximately January the 14th of 2013,
you experienced the pain and radiating
symptoms; is that correct?
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A.  Yes.

Q.  On that particular day, did you report
that to your supervisor?

A.  No.

Q.  And why is that?

A.  I don’t complain, never have.  I went home
at the end of my shift and took some more
ibuprofen and got back on the heating pad.

Q.  And how did you do the next day?

A.  When I woke up the next morning, I could
barely get out of bed, and I had very little
use of my left leg.  It was dragging quite a
bit.  It was very painful just to lift it up
and take a step, but I went ahead and went to
work and, as soon as I got to work, that’s
when I reported it to my team leader, Harvey
Key, that I needed to see the doctor, I had
done something and didn’t know what, but my
hip was killing me....

Q.  And you asked Mr. Key to make you an
appointment to see [the company doctor].  Is
that correct?

A.  Yes....

Q.  And was that appointment made immediately
or was there some time delay?

A.  He told me it was going to be close to
three weeks before they could see me, it was
going to be I think on February the 5th.  

According to the record, the claimant treated with

a company nurse on February 5, 2013:

CC: Back hurting.

S: Pain runs down left buttock and leg - deep. 
Needs relief.  Pulled his back a few weeks ago
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and was sore, did not report it.  This is
different, not the same at all.  Could not
name a specific date, time, or place. When
informed of requirement to fill out Form N,
stated not sure if it happened here, then
became adamant that injury is not work
related.  Has had back surgery in the past and
has permanent nerve damage.  Pain is deep in
the left buttock.  Pain is very bad and
debilitating.

The nurse’s assessment was “Sciatica.  P: Form N

and UDS completed per Terri, RN after initial statement

of injury....Non-WRI confirmed per Dr. McNamara....

Following exam, MD approached nursing staff, informed

back pain was not work related.”

Terry Campbell, the company nurse, testified and

corroborated the notes she had made beginning

February 5, 2013 and following.  The claimant signed a

Form AR-N, Employee’s Notice Of Injury, on February 5,

2013.  The claimant wrote on the Form AR-N that the Date

of Accident was “Dec. 2012.”  The claimant reported on

the Form AR-N that he had injured his back, and he

discussed the cause of injury: “Felt like a pulled

muscle but has progressively gotten worse since. 

Happened when installing 15 ft. slats in a prosort

conveyor.”   

The record includes an undated statement from Mark

Sutterfield, a supervisor for the respondent:
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I called Phillip Wallace to my office to
discuss the accident that he reported to the
medical clinic the previous day.  I also had
Rickey Stevens the supervisor over the Orange
Focus Factory present.  I started the meeting
out by asking Phillip to tell me what happened
to cause the accident.  Phillip told me that
there really wasn’t an accident that he was
just having some back problems.  Phillip
stated that when he got to the medical clinic
and told them that he was having a problem
with his back, they told him that he needed to
fill out an accident report.  Phillip said
that he told the medical clinic that he was
not sure how or when he hurt his back.  He
said that he had been working on a PROSORT in
assembly but had not really noticed any
issues.  He said that the medical clinic again
told him that he had to fill out the accident
report or he would be terminated.  Phillip
stated that he understands the paper work
required because of the supervision roles
that he had previous to coming to Hytrol.  I
asked Phillip how his back was and he said it
was a little better, that it will take a few
days to get back to normal.  

An MRI of the claimant’s lumbar spine was taken on

May 23, 2013:

Patient History: Pain....
Findings: No fracture present.  No bone
destruction seen.  Conus medullaris terminates
in a normal location.  
L1-L2 has no significant central canal or
lateral recess stenosis.  No disk herniation.
L2-L3 has no herniation or stenosis.  
L3-L4 has a broad-based disc bulge appears
slight ligamentous thickening.  Slight
effacement thecal sac and nerve roots mild
narrowing.
L4-L5 has extremely large soft tissue mass
that appears to be a disc fragment that is
extruded.  This is very large extends well
below the disc space on the course of the left
L5 nerve root canal.  Severe compression of
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the left L5 nerve root moderate compression of
thecal sac is present previous occupies up to
one third of spinal canal.  
L5-S1 has previous left femur laminectomy. 
Has had appears left hemilaminectomy.  No
recurrent left-sided herniation seen per the
central fibrosis thickening around and
thickening of the left S1 nerve root which
is retracted posteriorly.  There still some
central disc material present with
osteophytes.  

Impression: One extremity large extruded disc
fragment a left side extending below L4-L5
disc base.  Extreme compression of the left L5
nerve root is present.  Significant compromise
of the canal.

A company nurse noted on May 31, 2013, “Patient

states that back is really hurting and that ‘I should

have listened to you and done this as WC, now its gonna

cost me a fortune.’”

A company nurse noted on June 7, 2013, “Says back

doctor recommends Medrol Dosepak until patient can get

to see him.  Spoke to David Joe Deaton about impending

back surgery.  Has not been an employee long enough for

FMLA or short-term disability.  States that Dr. McNamara

began treating him for inflammation instead of the

problem it is.  States that if he has to put off this

surgery ‘somebody’s going to pay.’”    

Dr. Jason A. Weaver began treating the claimant on

June 19, 2013:

Mr. Wallace is a 57 year-old, who also
has non-insulin dependent diabetes, who
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in January sustained the acute onset of
back pain and left hip followed by left
lower extremity pain that started while
lifting objects onto a conveyor belt.  He
states he initially reported this to the
doctor on duty who has been treating him
for inflammation of what sounds like the
SI joint.  When his symptoms failed to
resolve, he has obtained an MRI of the
lumbar spine demonstrating acute disk
herniation.  It is for this reason that
he has been referred.  Over the course of
the last couple of months, he has
developed quite significant pain of the
left lower extremity, but also numbness
that is persistent and described as the
feeling he gets when he goes to the
dentist and the lidocaine starts to wear
off....

MRI of the lumbar spine demonstrates
prior diskectomy and laminotomy at L4-5
on the left side.  It appears that a
large portion of the facet has been
removed.  There is a very large left
lateral disk extrusion with severe
compression against both the L4 and L5
nerve roots....

Pt will call once he knows if this
surgery will be filed as WCC or not....I
have shown Mr. Wallace his MRI today and
explained the pathology.  Given his
neurological deficit, I feel he is best
served with surgical excision of this
lumbar disk herniation via an open L4-5
microdiskectomy on the left side.  This
would be a redo operation on this side. 
I have offered him surgery in the next
day or two; however, he wishes to have
the opportunity to discuss this with his
employer.  This may in fact be a worker’s
comp issue, which he is concerned about. 
We will give him this opportunity and
hopefully get him set for surgery as soon as
possible in light of his deficit, although it
has been a chronic issue now.  



WALLACE - G402915 9

The record includes a recorded statement given by

the claimant on June 26, 2013:

Q.  Let’s get to the injury specifically.  Now
do you recall the date this happened?

A.  I’m not sure the exact date.  That’s what
the - they would have to look it up and see. 
I don’t know what the exact date was....

Q.  And when do you believe that it happened?

A.  Oh, heavens, I don’t know for sure, hon. 
I can’t remember.

Q.  Well, I need you to give me some idea.

A.  Uh, I guess it would have been some time
early ... maybe early January.  Late December
or early January because it was, for whatever
reason....it’s been kind of crazy.  It was
three weeks before they got me in here to see
me in the clinic, so.  It was kind of a mix-
up, I guess.  

Q.  Now where did this occur at?

A.  At work.

Q.  Is there a certain department or area?

A.  Orange cell....

Q.  And what were you doing?

A.  We were installing, uh, five foot long
slats in a pro-sort conveyor.

Q.  What happened?

A.  Well, there was like 1,964 of these
things.  They’re five feet long, uh, I don’t
know, eight inches wide.  They’re pretty heavy
and they’re chest high and you have to hold
‘em and, you know, stick ‘em in one end, one
side of the conveyor, and lay ‘em across the
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other side so you’re constantly....that strain
and reaching across.  And so the next morning
when I got up....

Q.  Did you feel any pain at the time that
this was happening?

A.  No, I did not.  Just, you know, my
shoulders was what was so tired when I left
that afternoon (chuckles).

Q.  Now, had you done this job before?

A.  No.

Q.  Okay.  This was the first time you’d
worked these parts?

A.  Mm-hmm.  Yes, ma’am, I’m sorry....

Q.  You did feel some pain in your shoulders?

A.  Well, yeah, they were tired.  I mean, I
couldn’t lift my arms when I left that day I
was so tired.  Above my head, you know what
I’m saying?  And then when I got up the next
morning I could barely walk, uh, the pain was
so severe in my hip and so that’s when I
notified my team leader that, you know, I said
I don’t know what I’ve done, but my hip is
killing me.

The claimant stated that he came to work the next

day and notified his team leader, Harvey Key.  Harvey

Key signed a statement on June 26, 2013:

Our division (orange cell assembly) began
working on the Pro Sort on January 28, 2013. 
The next day Phillip Wallace came to me and
stated that he needed an appointment with the
doctor.  He stated that he’d hurt his back and
he didn’t know what he had done and he didn’t
think he had hurt it at work.  Since it was
not a work injury, I called and made the
appointment instead of bringing him to the
clinic.
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Rickey Stevens, a “factory facilitator” for the

respondent, stated through an e-mail on June 26, 2013,

“Mark Sutterfield and I had a conversation with Phillip

Wallace about a back injury he went to the clinic with. 

Phillip stated that he wasn’t sure when or where he had

hurt his back.  He said he had been working on a wide

prosort a few days earlier but didn’t notice anything

happening.  Phillip said that the clinic insisted he

fill out an accident report, even after he told them he

wasn’t sure what he had done to cause his back to hurt.” 

Chris Taylor, a production manager for the

respondent, wrote on June 28, 2013, “On June 24th I was

approached by Phillip Wallace asking if I had completed

my diving class.  He also stated that he was going to be

at the Lake with his family this weekend and said to

come by and see him if I was up there.  On June 28th I

was approached again by Mr. Wallace and stated he had

his boat in the parking lot and was going to the lake as

soon as he gets off of work today.  He stated he had all

his stuff at the lake including tubes, ski’s and pontoon

and that I should come up this weekend if I got a

chance.”    

In any event, Dr. Weaver performed surgery on

September 20, 2013: “1.  Redo left L4-5 microdiskectomy
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for decompression of the neural elements.  2.  Left L4

and L5 hemilaminotomy and L4 and L5 foraminotomy.”  The

pre- and post-operative diagnosis was “1.  Recurrent

left L4-5 disc herniation.  2.  Left foot drop.  3. 

Left L4 and L5 radiculopathy.” 

The claimant followed up with Dr. Weaver on

October 9, 2013: “Mr. Wallace returns from a left L4-5

microdiskectomy redo.  We found a very large disk

reherniation with marked epidural fibrosis.  We got a

nice decompression on his nerve root.  He is doing

rather well at this point, but he does not note

significant improvement in his overall pain syndrome in

his leg as of yet.  He does note that the pain in his

buttock has gone away.”     

Dr. Weaver reported on November 6, 2013, “He really

has not had any significant improvement with surgery and

based on what I saw at the time of surgery it is

unfortunately not terribly surprising.  He has

persistent back pain.  He has persistent left lower

extremity pain and a persistent weakness of dorsiflexion

and plantar flexion which has really not significantly

changed from preoperative status....He is currently

undergoing physical therapy.  He does feel better while

he is doing therapy but by the time he drives home he is
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complaining again....If he fails to make steady

improvement we may need to consider additional imaging

and he may eventually require more extensive surgery. 

We are all hopeful we can avoid this.”

Dr. Weaver stated on November 27, 2013, “As

mentioned before, he has had a redo L4-L5

microdiscectomy after he had initial surgery by another

surgeon.  There was marked epidural fibrosis, with a

disc herniation that was markedly adherent to the

underside of the dura, and not surprisingly, he has not

had much improvement after surgery.  He has since been

treated with a foot brace, which is helping him get

around a little bit easier with his foot drop....I think

if we are to entertain more surgery, we would likely be

looking at more aggressive facetectomy and potential

fusion so that we could decompress the nerve roots and

perform a quite aggressive discectomy....We also talked

about spinal cord stimulation, which would help with his

lower leg pain syndrome, in my opinion.  We have decided

to let him at least discuss this option with Dr. Parker,

and I am making that referral today.”    

Dr. Autry Parker saw the claimant on December 13,

2013 and stated in part, “We believe that a lumbar facet

block ablation may be beneficial for the mechanical
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component of his pain however the majority of his pain

will have to be managed with a spinal cord stimulator.” 

Dr. Parker performed a lumbar medial branch nerve facet

block on December 17, 2013.  Dr. Parker performed a

lumbar facet denervation on December 31, 2013.  

The claimant followed up with Dr. Parker on

January 16, 2014: “The RF ablation has improved his

mechanical low back pain.  He states that he has enjoyed

60% improvement since the injection.  Unfortunately, he

continues to have severe pain that radiates from the

buttocks to the legs with only a few minutes standing

and walking.  Any activity is associated with increased

and near incapacitating pain....Though he has had a

successful ablation that has decreased the mechanical

component of his symptoms, his persistent neuropathic

symptoms remain problematic.  Options are limited and we

believe his best chance would be a dorsal column

stimulator.”  

A pre-hearing order was filed on June 9, 2014.  The

claimant contended that “on or about January 14, 2013,

he was lifting and reaching over a conveyor with 30

pound slats and sustained an injury to his lower back. 

Claimant further contends that as a direct result of his

on-the-job injury, he sustained a ruptured lumbar disc
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that required neurological surgery.  Claimant contends

that he is entitled to a period of temporary total

disability commencing September 19, 2013, to the present

date and into the future when his treating neurosurgeon

identifies the maximum medical improvement date. 

Claimant further contends that when he reaches MMI, he

is entitled to appropriate permanent partial impairment

benefits.  Claimant reserves his entitlement to wage

loss disability benefits.”

The parties stipulated that the respondent

controverted the claim.  The respondent contended that

the claimant “did not sustain a compensable injury on

January 14, 2013 and that any physical condition which

required medical treatment was the result of causes not

connected with the course and scope of employment with

Hytrol Conveyor Company.”  

An administrative law judge scheduled a hearing on

the issues of “compensability (medical and temporary

total benefits) and controverted attorney fees.”

On June 18, 2014, Dr. Weaver replied to

correspondence from the claimant’s attorney and

indicated his agreement with the following statement:

“In my medical opinion the lifting incident described by

Phillip Wallace on January 14, 2013, represents the
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major cause of the disc injury that required

neurological surgery in the lumbar spine of Phillip

Wallace.”  On June 20, 2014, Dr. Weaver indicated his

agreement with the following statements provided by

claimant’s counsel: “In my medical opinion the lifting

incident described by Phillip Wallace on January 14,

2013, represents the major cause of the disc injury that

required neurological surgery in the lumbar spine of

Phillip Wallace.  In my medical opinion an additional

MRI of the lumbar spine represents reasonable and

necessary medical treatment to diagnose the nature and

extent of continuing problems in the lumbar spine of

Phillip Wallace.”    

The parties deposed Dr. Weaver on August 25, 2014. 

Dr. Weaver opined, among other things, that the claimant

had not reached maximum medical improvement.  Dr. Weaver

reiterated his opinion regarding the alleged causation

of the claimant’s back pain.    

After a hearing, an administrative law judge filed

an opinion on October 29, 2014.  The administrative law

judge found, among other things, that the claimant

sustained an injury to his lower back on January 14,

2013.  The administrative law judge awarded medical
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treatment and temporary total disability benefits.  The

respondent appeals to the Full Commission.

II.  ADJUDICATION

Act 796 of 1993, as codified at Ark. Code Ann. §11-

9-102(4)(Repl. 2012), provides:

(A) “Compensable injury” means:
(I) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence;
(ii) An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is:
(b) A back or neck injury which is not caused
by a specific incident or which is not
identifiable by time and place of
occurrence[.] ...
(D) A compensable injury must be established
by medical evidence supported by objective
findings as defined in subdivision (16) of
this section.
(E) BURDEN OF PROOF.  The burden of proof of a
compensable injury shall be on the employee
and shall be as follows:
(I) For injuries falling within the definition
of compensable injury under subdivision
(4)(A)(I) of this section, the burden of proof
shall be a preponderance of the evidence; or
(ii) For injuries falling within the
definition of compensable injury under
subdivision (4)(A)(ii) of this section, the
burden of proof shall be by a preponderance of
the evidence, and the resultant condition is
compensable only if the alleged compensable
injury is the major cause of the disability
or need for treatment.  
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Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003).  “Major cause” means “more than fifty

percent (50%) of the cause,” and a finding of major

cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(Repl. 2012).

A.  Alleged Specific Incident

An administrative law judge found in the present

matter, “3.  On January 14, 2013, the claimant sustained

an injury to his lower back arising out of and in the

course of his employment.”  The Full Commission does not

affirm this finding.  In workers’ compensation cases,

the Commission functions as the trier of fact.  Blevins

v. Safeway Stores, 25 Ark. App. 297, 757 S.W.2d 569

(1988).  The determination of the credibility and weight

to be given a witness’s testimony is within the sole

province of the Commission.  Murphy v. Forsgren, Inc.,

99 Ark. App. 223, 258 S.W.3d 794 (2007).  The Commission

is not required to believe the testimony of the claimant

or any other witness but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief.  Farmers Co-op v. Biles, 77 Ark.
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App. 1, 69 S.W.3d 899 (2002).  An administrative law

judge’s findings with regard to credibility are not

binding on the Full Commission.  Roberts v. Leo Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).  The

Full Commission has the duty to decide the case de novo

and we are not bound by the characterization of evidence

adopted by the administrative law judge.  Tyson Foods,

Inc. v. Watkins, 37 Ark. App. 230, 792 S.W.2d 348

(1990).

In the present matter, the Full Commission finds

that the claimant did not prove he sustained a

compensable injury in accordance with Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2012).  We find that the

claimant was not a credible witness.  The claimant

testified that he began suffering from pain in his low

back after working for the respondent-employer in

December 2012.  The claimant’s testimony did not

describe a specific incident identifiable by time and

place of occurrence in December 2012.  The claimant

testified that he again felt low back pain while

performing a different work duty on or about January 14,

2013.  The evidence of record does not corroborate the

claimant’s testimony.  The claimant informed the company

nurse on February 5, 2013, “Pulled his back a few weeks
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ago and was sore, did not report it....When informed of

requirement to fill out Form N, stated not sure if it

happened here, then became adamant that injury is not

work-related.  Has had back surgery in the past and has

permanent nerve damage.”  The record indicates that the

company physician informed the nursing staff, “back pain

was not work related.”  

None of the claimant’s co-workers or supervisory

staff corroborated the claimant’s testimony.  Mark

Sutterfield wrote on or about February 6, 2013, “Phillip

told me that there really wasn’t an accident that he was

just having some back problems.”  Mr. Sutterfield

credibly testified, “He said that it wasn’t an accident,

that he didn’t know when or where that it occurred.  So

he didn’t want to fill out an accident report....He said

he had no idea what had happened.”  Harvey Key wrote,

“He stated that he’d hurt his back and he didn’t know

what he had done and he didn’t think he had hurt it at

work.”  Harvey Key credibly testified, “He approached me

and he said he had a little burning in his back and

wondered if I could make him an appointment.  And at

that time, I asked him if - was it work-related, and he

said, no, that he didn’t think it was work-related.”    
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Rickey Stevens reported, “Phillip stated that he

wasn’t sure when or where he had hurt his back.”  Rickey

Stevens credibly testified, “Mr. Wallace had been out to

the medical clinic and he was basically - he was

aggravated, they was wanting him to fill out an accident

report, and he told us that he didn’t know, you know, it

wasn’t work-related.  He didn’t know what had

happened....He didn’t know if he had hurt his self at

work or what - where he’d hurt his self.”  The Full

Commission also determines from the claimant’s June 26,

2013 recorded statement that he was also unable at that

time to describe a specific incident identifiable by

time and place of occurrence.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a “compensable injury” in accordance with Ark.

Code Ann. §11-9-102(4)(A)(i)(Repl. 2012).  The claimant

did not prove that he sustained an accidental injury

causing internal or external physical harm to his back. 

The claimant did not prove that he sustained an injury

which arose out of and in the course of employment,

required medical services, or resulted in disability. 

The claimant did not prove that he sustained an injury

caused by a specific incident which was identifiable by
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time and place of occurrence on January 14, 2013 or any

other date.      

B.  Alleged Gradual Onset Injury

The claimant on appeal contends that he sustained

an accidental injury caused by a specific incident or in

the alternative “a gradual onset injury.”  The claimant

contends that “working in heavy manual labor” caused a

lumbar disc injury.  The Full Commission finds that the

claimant did not prove by a preponderance of the

evidence that he sustained a compensable injury in

accordance with Ark. Code Ann. §11-9-102(4)(A)(ii)(Repl.

2012).”  The Full Commission reiterates our

determination, based on the evidence of record, that the

claimant was not a credible witness.  The claimant

testified that he first began suffering from back pain

after lifting and moving heavy objects at work in

December 2012.  The claimant testified that he then felt

“a sharp pain” in his back on January 14, 2013.

The evidence of record does not support the

claimant’s testimony.  The nurse’s note on February 5,

2013 indicated that the claimant “became adamant that

injury is not work related.”  Two company nurses

credibly testified that the claimant indicated his back

pain was not related to his work for the respondent. 
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Three supervisory employees, Mark Sutterfield, Harvey

Key, and Rickey Stevens, all credibly testified that the

claimant told them his back pain was not related to his

work for the respondent.  The Full Commission notes

that, according to the credible report and testimony of

Chris Taylor, the claimant was physically able to

transport his ski boat to work in June 2013 for a

subsequent recreational lake trip.  We recognize Dr.

Weaver’s opinion that a “lifting incident” at work

required the claimant to undergo neurological surgery. 

The Commission has the authority to accept or reject a

medical opinion and to determine its probative value. 

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002).  Based on the probative evidence

before us in the present matter, the Full Commission

attaches minimal evidentiary weight to Dr. Weaver’s

causation opinion.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury in accordance with Ark.

Code Ann. §11-9-102(4)(A)(ii)(Repl. 2012).  The Full

Commission finds that the claimant did not prove that he

sustained an injury causing internal or external

physical harm to his back which arose out of and in the
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course of employment.  The claimant did not prove that

the alleged compensable injury was the major cause of

his disability or need for treatment.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

did not prove by a preponderance of the evidence that he

sustained a compensable injury.  The claimant did not

prove that he was entitled to surgery provided by Dr.

Weaver, and the claimant did not prove he was entitled

to temporary total disability benefits.  The

administrative law judge’s opinion is reversed, and this

claim is denied and dismissed.

IT IS SO ORDERED.    

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion.  I would

award the claimant benefits for his compensable low back

injury.

The claimant had back symptoms beginning in

December 2012, while building a conveyor system, which
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required installing parts weighing from seventy-five

pounds to negligible amounts. On one particular day, he

and one or two other employees installed 1,970 thirty to

thirty-five pound slats into the system. That evening he

was weak and sore. He continued to work, and he

continued to have muscle soreness in his back. That

tenderness slowed him down somewhat during that time. He

did not report the injury, because he thought it was a

pulled muscle that would heal on its own.

On January 14, 2013, he was working on another

project. He picked up a part which weighed seventy-five

pounds, when he felt a sharp pain in his low back, into

his left hip and leg. He worked through the pain that

day, but immediately reported it the next morning, due

to his pain and limited use of his left leg. He told his

supervisor that he did not know what he had done, but

that his pain was severe. The claimant testified that he

did not relate hip pain to a back injury. He did not see

a physician for three weeks, during which time he

worked, with difficulty walking and lifting. The initial

treatment was of his hip and helped him to bear the

symptoms for a brief period until they began to increase

and worsen. He had an MRI and then was sent to a
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neurosurgeon. The claimant eventually had surgery for a

herniated lumbar disc in September 2013.

The claimant’s pain and numbness varied in

intensity from mild to severe between January and

September 2013, which is consistent with Dr. Weaver’s

statement that the claimant’s symptoms would vary while

he received pain management and anti-inflammatory

medications.

Dr. Weaver testified that it was not uncommon

for patients suffering disc herniations to have

difficulty pinpointing the triggering event. I credit

the claimant’s testimony that he knew he had a back

injury which was work related in December 2012, that he

did not understand that the hip symptoms which began in

January 2013 were related to the sharp pain he felt in

his low back on January 14, 2013, and that over time, he

came to understand that the hip problems were related to

his low back. This is consistent with Dr. Weaver’s

testimony that the disc herniation the claimant

sustained was most likely traumatic in origin and that

symptoms from such injuries do not always coincide with

the actual event.

The claimant stated that Dr. McNamara, the

company doctor, told him that he did not believe the hip
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injury was work related, which is why the claimant did

not initially file a claim for it. Once he understood

that he had a back injury, which then was easily

relatable to the January 14, 2013 lifting incident, he

reported the injury as work-related.

The claimant does not have to be able to

diagnose himself for workers’ compensation purposes. He

knew he injured his back in December 2012, but he did

not know what the injury was specifically. He had an

increase in symptoms, as well as the addition of new

pain into his hip and leg, for which he sought treatment

the next day through the employer. Had he thought his

pain was truly not related to work at all, he would not

have sought medical treatment through his employer. The

fact that he did not know to what to attribute his hip

pain shows only that he did not have enough information,

such as the nature of such injuries, to draw a

connection between his new hip pain and his increase in

back pain. I find that the claimant satisfied his burden

of proof.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

 
                                                      
                        PHILIP A. HOOD, Commissioner


