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EMPLOYEE                         CLAIMANT
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SELF-INSURED EMPLOYER   RESPONDENT 

SEDGWICK CLAIMS MANAGEMENT SERVICES,
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OPINION FILED JULY 2, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE NEAL L. HART,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed February 4, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at
all times pertinent, to include
September 4, 2013, when the claimant
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earned an average weekly wage of
$662.40, generating weekly compensation
benefit rats of $442.00/$331.00, for
temporary total/permanent partial
disability.

3. On September 4, 2013, the claimant
sustained compensable injuries to his
neck and low back.

4. The claimant reached the end of his
healing period relative to his cervical
spine injury on March 6, 2014, with a
residual 10% permanent physical
impairment to the body as a whole.

5. The claimant was temporarily totally
disabled as a result of his compensable
low back injury for the period
commencing September 5, 2013, and
continuing through the end of his
healing period, a date to be determined.

6. The recommendations of Dr. Samuel C.
Polk constitute reasonably necessary
medical treatment in connection with the
treatment of the claimant’s September 4,
2013, compensable low back.

7. The respondent shall pay all reasonable
hospital and medical expenses arising
out of the claimant’s compensable
injuries from the September 4, 2013,
work-related accident.

8. The issue of permanency is reserved.

9. The respondent has controverted the
claimant’s entitlement to medical
treatment in connection with the
compensable back injury and the payment
of temporary total disability benefits
subsequent to the last payment of same.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by
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a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the February 4,

2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in
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accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that he is entitled to

temporary total disability benefits pursuant to his low

back injury from September 5, 2013, continuing through

the end of his healing period, a date to be determined,

and finding that the claimant is entitled to additional

medical treatment for his low back injury in the form of

a spinal cord stimulator as recommended by Dr. Polk.  My

carefully conducted de novo review of this claim in its

entirety reveals that the claimant has failed to prove

that he is entitled to temporary total disability

benefits or to additional medical treatment pursuant to
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his low back injury as awarded by the administrative law

judge, and now the majority.

          The facts surrounding the claimant’s

compensable injury are undisputed.  On September 4,

2013, the claimant was in the basket of a boom lift

which was elevated approximately twelve foot above the

floor.  According to the claimant, that basket was

struck by the raised mast of a forklift, which caused it

to spin.  In the process of spinning, the claimant

stated that he was violently thrown around inside the

basket.  The claimant testified that he felt “instant

pain” from his neck to his lower back as a result of

this incident.  The claimant reported the incident to

his supervisor and was sent to the emergency room of

Crittenden Regional Hospital.  X-rays taken at the

hospital showed no acute abnormalities in the claimant’s

cervical spine.  These studies did show, however,

degenerative disc disease and probable renal calculi. 

The claimant followed-up with Dr. Cary Anderson at

Concentra the next day.  The history portion of the

report of that visit reflects, in part, as follows: 

Patient admits to [history] of
herniated discs in neck with no
[history] of surgical repair and
herniated discs in lower back with
x2 episodes of surgical repair -
1992 and 1995....Patient admits
having pain radiation to right leg
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prior to 9-4-13
injury....Neurosurgeon treating for
spine disorders is treating
admittedly with Hydrocodone.

          The claimant admitted a prior injury to his

cervical spine due to a nonwork-related slip and fall

accident.  The claimant testified that he was treated

for that injury by Dr. Olinger, with nerve blocks to his

neck and lower back administered by Dr. Polk.  The

claimant described his cervical symptoms prior to the

September, 2013, work-related incident as radiating pain

“down my right arm, shoulder and right arm, and all the

way to the right thumb,....”  The claimant stated that

his neck symptoms had improved prior to his September,

2013, work-related accident due to an injection that he

received on August 30, 2013, or, approximately four days

before the accident.  The claimant described a worsening

of his cervical symptoms after the September 4, 2013, as

follows: “Well, the pain started back immediately, from

radiating through the shoulder and down the right arm to

my hand and thumb, right thumb.”  With regard to an

increase in his lumbar symptoms following the accident,

the claimant stated: “Well, more severity, and pain from

the lower back belt high, radiating down the thigh and

all the way to the right foot.”  The claimant rated this

lumbar pain following his September 4, 2013, industrial
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accident as “about an eight; seven or a (sic) eight” on

a scale of ten.  The claimant admitted that he had felt

lumbar pain to that severity prior to the surgeries he

had on his lower back.  

          The claimant underwent cervical surgery in

relation to the September 4, 2013, work-related incident

by Dr. Rodney Olinger.  The record shows that Dr.

Olinger performed an anterior cervical microdiskectomy

and foraminectomy at C5-C6, with interbody arthrodesis

and anterior instrumentation.  The respondents accepted

liability for this surgery, and treatment for the 

claimant’s cervical injury is not currently disputed.  I

note that it was stipulated that the claimant reached

the end of his healing period and maximum medical

improvement for his compensable cervical injury on March

16, 2014.

          Focusing on the claimant’s lumbar injury - for

which medical treatment and indemnity benefits are the

subjects of this claim - a lumbar MRI taken on September

10, 2013, revealed the following findings:

1. Thorocolombar spine
intervertebral disc
osteochondrosis, spondylosis,
and facet joint arthropathy as
described - chronic.

2. Status post bilateral
laminotomies L5-S1 - chronic.
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3. Bulging annuli fibrosus L3-4
and L4-5 - indeterminate.

4. Acquired lumbar spinal canal
stenosis L3-4 and L4-described
- indeterminate.

5. Right paracentral herniated
nucleus pulposus versus
epidural fibrous L5-S1. Would
consider contrast examination
to differentiate these two
potential etiologies -
indeterminate.

          Upon his follow-up visit to Concentra, the

claimant was referred back to Dr. Olinger.  In the

meantime, a comparative MRI of the claimant’s lumbar

spine with dye was taken on October 15, 2013.  This

study showed degenerative changes with focal

abnormalities.

          The claimant presented to Dr. Olinger at SMC

Humphreys clinic on October 17, 2013.  In the History of

Present Illness portion of the report of that visit, Dr.

Olinger stated as follows:

Mr. Vaught comes in today. He is a
59-year-old gentleman who I had seen
in the past for cervical
radiculopathy from a fall at home
with a disk osteophyte complex out
at C5-6 on the right. He had right
arm pain. He subsequently
unfortunately was involved in an
accident at work on 9/4/2013. He was
in a Genie boom work lift basket and
a forklift hits the basket and swung
is (sic) around. He had worsening
neck and arm pain on the right and
severe low back pain with pain that
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radiated down the right lower
extremity. This gentleman previously
had two cervical blocks by Dr. Polk,
the last one being a few days before
that. He was starting to get some
good relief as far as his arm pain
was concerned and then this
restarted it. As far as his low
back, he has always had some
problems. He has had previous
surgeries by Dr. Canale in the
1990s. I do have an old 2007 MRI
scan in the office here and he has
now had a new MRI scan with and
without dye and he is here for
further evaluation. Again today his
main complaints are neck pain,
headaches in the back of his head,
pain that radiates down the right
arm in the C6 distribution right to
the thumb, worse than it was before
he states but pretty much the same
distribution. As far as his low
back, he has pain across his low
back and then now down his right
lower extremity. It goes down into
the groin. It goes down the lateral
aspect of the leg all the way to his
foot with numbness over the greater
toe. He states he really did not
have this before and mainly had back
pain. He does not get any more
relief bringing his arm up over his
head and it hurts him worse when he
does activities as far as his leg is
concerned. 

          Upon physical examination of the claimant, Dr.

Olinger reported his findings with regard to the

claimant’s low back as follows:

As far as his low back is concerned,
he has a well-healed scar in the midline. He has a lot
of tight muscles in the lumbar region and pain over the
SI joints to palpation. Positive straight-leg raising on
the right at 45 degrees, only minimally relieved by
bending his knee. He has good strength in the iliopsoas,
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quadriceps, plantar flexors, and extensors. He has
numbness to the L5 dermatome. He has decreased reflexes
at both the knees and the ankles symmetrically. Good
strength in the lower extremity. 

          Dr. Olinger reviewed the claimant’s recent MRI

studies and stated:

As far as the low back is concerned,
he has significant foraminal
stenosis at L5-S1. The question was
whether there was a new disk out
there and he had an MRI with some
dye which does not show any kind of
new disk material. This is all old
and really pretty much looks like
the MRI from 2007 that [I] reviewed,
so I do not see really any new
changes on the MRIs of the cervical
and lumbar spine after his injury.
It is just his symptomatology has
worsened. 

          Dr. Olinger recommended a course of

conservative treatment for the claimant to include

physical therapy.  When physical therapy reportedly

failed to benefit the claimant, Dr. Olinger referred the

claimant for a lumbar transforaminal block for his low

back pain.

          A Procedure Report from Dr. Samuel Polk, III,

dated November 27, 2013, reflects as follows: 

INTERIM HISTORY: Mr. Vaught is a 59-
year-old gentleman with recurrence
of back pain and right lower lobe
pain. His history is significant for
having lumbar spine surgery x2 in
the past. His right leg pain
returned after being injured and hit
by a forklift while at work at
Family Dollar distribution
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warehouse. His pain is secondary to
a workman’s (sic) comp injury.
Today, a right L5-S1 transforaminal
epidural block will be done for his
pain syndrome which is mixed in
character.

          As previously stated, the claimant underwent

cervical surgery on December 4, 2013.  Therefore, the

majority of his follow-up visits with Dr. Olinger

pertained primarily to his cervical spine thereafter,

until February 26, 2014, when he returned after a repeat

lumbar epidural injection.  At that time, Dr. Olinger

noted that the claimant’s most recent right-sided

transforaminal block reportedly helped alleviate the

claimant’s pain for four to five days, after which the

claimant’s lumbar pain worsened.  Dr. Olinger added, in

part, as follows:

This gentleman has, of course, a
history of low back surgery on the
right at L5 in ‘92 and L4 in ‘95 by
Dr. Canale. He did have a little bit
of right-sided leg pain and some
back pain afterwards, but he has
always been able to work and not had
a problem since that time. He says
that basically since his new injury
the pain level in his leg has
tripled in his leg to something that
was bearable to something that is
not bearable.

          Dr. Olinger noted that his treatment plan for

the claimant, which included a prescription for

Neurontin, was to get the nerve pain in his leg to
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“settle down to pre-injury levels.”  Dr. Olinger’s notes

from the claimant’s March 26, 2014, follow-up visit

reflect that the claimant reported no improvement in his

leg pain, although his prescription for Neurontin had

been increased to 600 mg, three times a day.  Noting

further that the claimant was asking for stronger pain

medication, Dr. Olinger stated:

I told him we are not to escalate on
pain medication as it is a never-
ending situation. He describes the
pain as in his buttock and down to
his foot. He has vague numbness. It
seems more in the S1 dermatome. It
is definitely posterior at the calf.
As we mentioned previously, he has
always had a little bit of pain, but
he was always able to work, lift 100
pounds, etc., and do heavy manual
labor and now since this last
accident the pain has become
unbearable.

           In the Plan portion of this clinic report,

Dr. Olinger stated:

I really do not think he has made
any improvement with blocking or
Neurontin for his sciatic pain. The
sciatic pain has become quite
severe. I cannot recommend a surgery
that I could say would definitely
take care of all of his pain, as I
cannot say it is all from the S1
root. There may be contribution of
L5 and he has had previous scarring
from two surgeries at that L5-S1
level.

I spoke with Mr. Vaught at some
length. The other thing is that he
is developing a mild tremor on the
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right which is not necessarily
listed as a side effect of
Neurontin, but supposedly at very
high doses, 1200 mg t.i.d. which is
twice what he is taking, some people
have been noted to have a tremor. In
general, Neurontin has been used to
treat tremors rather than actually
causing tremors; so the literature
is a little bit conflicting here. I
am not sure why he has a tremor. It
is not very obvious in the office,
but he notices it at home. Be that
as it may, I am not sure the
Neurontin will continue to be a good
medication for him. I think in view
of all this, I would consider him
for a spinal cord stimulation and a
trial. I would like to refer him to
Dr. Polk who has seen him for that
evaluation. Mr. Vaught is in
agreement. He does not wish to have
any large surgery and he is worried
about the previous scarring that he
has already and certainly there is
no guarantee that surgery would
benefit him. He is in agreement with
consideration of spinal cord
stimulation. 

          In a clinic note dated April 22, 2013, Dr.

Polk stated:

          PLAN:
Mr. Vaught will now be scheduled for
a SCS initial trial for permanent
placement after WCC approval. A MRI
of the thoracic spine and neuropsych
testing will also be requested after
WCC approval. His medications will
include Neurontin 600 mg TID,
Pamelor 25 mg at bedtime, and prn
Norco Flexeril as needed also.

          Subsequently concluding that the claimant’s

thoracic spine was not a compensable part of his body as
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per his workers’ compensation claim, the respondent-

carrier sought an independent medical evaluation from

Dr. Terrence Braden.  In his report of that evaluation,

Dr. Braden initially noted that the claimant was a “good

historian.”  In summary of that report, however, Dr.

Braden noted that there were “multiple non-physiological

signs with Mr. Vaught today.”  Therefore, Dr. Braden

stated that the neuropsychological testing recommended

by Dr. Polk should be conducted prior to spinal cord

stimulator testing.  Dr. Braden recommended that, with

his history of previous back surgeries, there were other

options still available to the claimant before

consideration of a spinal cord stimulator, to include

increasing his gabapentin (Neurontin) dose to near

maximum, and adding Cymbalta.  Should this be

ineffective in reducing the claimant’s symptoms, Dr.

Braden stated he would then recommend a spinal cord

stimulator.

          The claimant admitted that he had been under

continuing treatment for his neck and low back prior to

the September 4, 2013, work-related incident, to include

receiving nerve block injections from Dr. Polk and

chiropractic treatment from a family member. In

addition, the claimant stated that he exercised caution

with lifting activities.  Moreover, the claimant
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confirmed that he took narcotic medication for neck and

back related pain on a consistent basis prior to

September 4, 2013.

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009).  However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury.  Owens Plating

Co.v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

question of fact for the Commission. Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.  Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further
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deterioration of the damage produced by the compensable

injury are considered reasonable medical services. 

Foster v. Kann Enterprises, 2009 Ark. App. 746, 350

S.W.2d 796 (2009).  Liability for additional medical

treatment may extend beyond the treatment healing period

as long as the treatment is geared toward management of

the compensable injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004). 

          The claimant has an undisputed history of

lumbar spine problems which were surgically treated on

two separate occasions in the 1990's.  Diagnostic

studies taken contemporaneously with the claimant’s

September 4, 2013, work-related injury, to include two

lumbar MRI’s, have consistently shown no acute changes

in the claimant’s lumbar spine.  Rather, as compared to

an MRI study taken of the claimant’s lumbar spine in

2007, Dr. Olinger, the claimant’s treating neurosurgeon,

saw no appreciable difference in findings.  In fact,

according to Dr. Olinger, who had routinely treated the

claimant in the past for his previous cervical and

lumbar complaints, “This is all old and really pretty

much looks like the MRI from 2007 that [I] reviewed, so

I do not see really any new changes on the MRIs of the

cervical and lumbar spine after his injury.”  Instead of
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new findings, the claimant’s symptomatology had

worsened.

          The claimant asserts that his previous

symptomatology had not prevented him from doing his job

nor limited his physical capabilities.  Yet, the

claimant was admittedly treated for his neck and lumbar

symptoms with nerve block treatments by Dr. Polk prior

to the September 4, 2013, incident; the most recent

treatment having occurred four days prior to that time. 

In addition, the claimant agreed that he had experienced

numbness in his right leg over the years prior to his

work-related incident of 2013, that he had routinely

visited a chiropractor for symptoms associated with his

low back in addition to the treatment he received from

Drs. Olinger and Polk, and that he took prescriptions

narcotics to control his pain.  

          The claimant had pre-existing degeneration in

his lumbar spine which was linked to two previous

surgeries and which was symptomatic at the time of his

2013 industrial accident.  The fact that the claimant

was under active medical treatment for his lumbar spine

at the time of his accident demonstrates this. Clearly,

the claimant’s lumbar condition at the time of this

accident was “chronic” in etiology.  Multiple objective

diagnostic studies confirmed this.  The claimant
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suffered from the same symptoms prior to his September

4, 2013, from which he now suffers.  The claimant,

himself, admitted this.  Therefore, the claimant’s

current lumbar related symptomatology is not rooted in

new etiology, nor is it significantly different from

that which he experienced and was treated for prior to

2013.  Rather, the claimant’s new complaint is

subjective pain which cannot be objectively measured and

which is reportedly unresponsive to injections and

medications.  While, arguably, the claimant did

experience a temporary exacerbation of his lumbar

symptoms as a result of his 2013, industrial accident,

the record clearly shows that his continued lumbar-

related complaints are the result of pre-existing

degenerative disc disease and spondylosis, and that they

are not causally related to the September 4, 2013, work-

related incident.  Therefore, additional medical

treatment for the claimant’s lumbar spine is not

warranted with regard to his workers’ compensation

claim.  

          The majority having found that the claimant is

entitled to additional medical treatment for his

compensable lumbar injury, a finding with which I do not

agree, I find that the claimant has failed to prove that

a spinal cord stimulator is reasonably necessary for the
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treatment of that injury, in that 1) Dr. Olinger was

reluctant to increase the claimant’s gabapentin based on

unsubstantiated reports by the claimant of having

experienced tremors due to this medication; 2) the

opinion of Dr. Polk, who specializes in pain management,

is that the claimant needs a psychological evaluation

before such treatment is implemented; and, 3) the

opinion of Dr. Braden corroborates the opinion of Dr.

Polk inasmuch as the claimant needs a psychological

evaluation before the implementation of spinal cord

stimulation treatment.  Moreover, Dr. Braden recommends

that other remaining treatment options are available and

should be exhausted before such a drastic treatment

measure as spinal cord stimulation is undertaken, which

I find reasonable.  In addition, I note that Dr. Braden

observed several “non-physiological signs” during his

evaluation of the claimant, further supporting that

there might, in fact, be a psychological component to

the claimant’s reported symptomatology, as seems to be

suggested by Dr. Olinger’s stated confusion regarding

the claimant’s reports of tremors, and Dr. Polk’s

recommendation that the claimant undergo a psych

evaluation before proceeding with a spinal cord

stimulator. 
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          Based upon the above and foregoing, I find

that the claimant has failed to prove that additional

medical treatment, particularly treatment in the form of

a spinal cord simulator, is reasonably necessary for the

treatment of his compensable lumbar injury.  Therefore,

this treatment should be denied.  

          Moreover, I find that the claimant has failed

to prove that he is entitled to additional temporary

total disability benefits for his 2013, compensable

injury, in that the claimant has proved, at best, that

his compensable lumbar injury was a temporary

exacerbation of a pre-existing condition, and that any

disabling symptoms from which he now allegedly suffers

are due to that chronic, pre-existing degenerative

condition.  Because the claimant has failed to prove

that he is still within his healing period and totally

incapacitated from earning wages as a result of his

lumbar injury (emphasis mine), combined with the fact

that the claimant has reached the end of his healing

period for his cervical injury, the claimant has failed

to prove that he is entitled to additional temporary

total disability benefits as awarded by the

administrative law judge, and now the majority. 

Accordingly, I respectfully dissent from the majority's

opinion. 
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                         KAREN H. McKINNEY, Commissioner


