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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 19, 2014.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties and
recited herein are reasonable and are hereby
accepted as fact.

3. The claimant has proven by a preponderance of
the evidence that he is entitled to temporary
total disability benefits only for the period
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of August 17, 2012, through September 28,
2012.  The claimant has failed to prove by a
preponderance of the evidence entitlement to
any temporary partial disability benefits.

4. The indemnity benefits awarded herein were
controverted, and therefore claimant’s
attorney is entitled to the maximum statutory
attorney’s fees on the indemnity benefits
awarded herein.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the December 19, 2014,

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

IT IS SO ORDERED.

DAVID GREENBAUM, Special Commissioner

KAREN H. McKINNEY, Commissioner
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Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of temporary total disability benefits from August 17 to

September 28, 2012. I dissent, because I would also

award temporary total disability benefits from April 15,

2011 to August 16, 2012.

The claimant sustained a compensable injury in

2005, for which he underwent two surgeries, in 2007 and

2009. He had a 16% impairment rating to the body as a

whole, as a result. He was released without restriction

in 2010. The claimant received pain management care from

Dr. Krishnan after that time. In April 2011, the

claimant underwent active treatment for his compensable

injury by Dr. Krishnan, which included testing, physical

therapy and epidural steroid injections. During that

time, the claimant was unable to work. In August 2012,

the claimant underwent a third surgery to remove

hardware from the claimant’s spine. After the surgery,

the claimant continued to treat with Dr. Krishnan. In

September, October and November 2013, the claimant
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received more epidural steroid injections.

A healing period exists as long as treatment

is administered for the healing and alleviation of the

condition. Arkansas Highway & Transp. Dep't. v.

Mcwilliams, 41 Ark. App. 1, 6, 846 S.W.2d 670 (1993);

J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990); Mad Butcher. Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982). A claimant's healing

period ends when the underlying condition causing the

disability has become stable and if nothing further in

the way of treatment will improve that condition. Elk

Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W.2d 661

(1987). In Amaya v. Newberry's 3N Mill, 102 Ark. App.

119 (April 9, 2008), the Court of Appeals reversed the

Commission's determination that a claimant's healing

period had ended when the physician who stated that a

claimant had reached maximum medical improvement also

stated he should receive injections for his back.

The claimant was released from treatment with

an impairment rating in April 2010. At that time, Dr.

Bruffett had no further treatment options to offer the

claimant. A year later, he experienced the onset of new

symptoms. His pain was intense and worsening, and
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different from the pain before his surgery. He had

issues with his legs and back, and instead of improving

over time, he was worsening. The claimant had a change

of condition, beginning in April 2011, when he reported

an increase in his pain with intermittent tingling,

numbness and right leg radicular pain. At that time, his

condition was no longer stable, and he reentered a

healing period, during which time there was treatment

available to heal and alleviate his condition.

Dr. Krishnan ordered an MRI and planned

epidural steroid injections to help decrease those

symptoms. The injections, in April and May 2011 were of

some benefit. The claimant had increased pain again in

August and November 2011, for which he received a muscle

relaxer and a course of steroid medication. In June

2012, the claimant returned to Dr. Bruffett with low

back pain. Dr. Bruffett noted that the claimant had

initially done well after his 2009 fusion surgery, that

he had subsequently developed pain on both sides of his

incision, and that Dr. Krishnan’s injection at the site

of the hardware helped dramatically, but only for a

short time. Dr. Bruffett stated that it would be

reasonable to remove the hardware implanted in 2009. The
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hardware removal was performed in August 2012. 

The claimant’s condition changed approximately

a year after Dr. Bruffett’s determination that he had no

further treatment options for the claimant. By June

2012, Dr. Bruffett did indeed have treatment options for

the claimant, arising out of the issues that developed

in April 2011. The hardware caused symptoms which

required its removal. The symptoms were treated with

conservative care, until removal of the hardware became

the only option to heal and alleviate the claimant’s

condition. The claimant underwent three MRIs which are

necessary for diagnostic purposes, not pain management.

The claimant received three epidural steroid injections

which are active treatment, according to the Court of

Appeals, and not merely pain management. Breakfield v.

In & Out, Inc., 79 Ark. App. 402, 88 S.W.3d 861 (2002).

Therefore the period of active treatment from April 2011

when the claimant had a change in symptoms through the

surgery and recovery period was a new healing period.

The hardware implanted at the time of the 2009

surgery was not intended to be removed. It is part of

the fusion process, and when successful, the hardware is

not removed. Because the claimant developed symptoms
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directly related to the hardware, Dr. Bruffett

determined that the removal was appropriate. The

treatment from April until the surgery was necessitated

by the problematic hardware, and while the hardware

remained problematic, the claimant remained in a healing

period. 

The removal of hardware is not a pain

management technique. The claimant was not experiencing

residual pain from the permanent or chronic effects of

his injury and surgeries. He was experiencing symptoms

as a result of the hardware which generated pain. Thus

the period of time from the change in condition through

the attempts to identify and alleviate the problem

conservatively and to the surgery which was deemed

appropriate to treat and alleviate the claimant’s

condition was a new healing period, for which the

claimant was entitled to benefits. 

I would award the claimant temporary total

disability benefits from April 2011 through August 2012

in addition to the benefits awarded by the majority.

For the foregoing reasons, I concur in part
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but must dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


