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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G206606

SHARON TILLERY,
EMPLOYEE                         CLAIMANT

WAL-MART ASSOCIATES, INC.,
EMPLOYER                                   RESPONDENT #1

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA                      RESPONDENT #1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND                      RESPONDENT #2
 
     

OPINION FILED JANUARY 9, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE C. MICHAEL WHITE,
Attorney at Law, North Little Rock, Arkansas.

Respondents #1 represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Respondents #2 represented by the HONORABLE CHRISTY
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 20, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee/employer relationship
existed between the claimant and
respondent #1 on June 15, 2012.

3. The claimant sustained a compensable
injury to her back on June 15, 2012.

4. The claimant was earning an average
weekly wage of $367.03 which would
entitle her to compensation at the
weekly rates of $245.00 for total
disability benefits and $184.00 for
permanent partial disability benefits.

5. Claimant has met her burden of proving
by a preponderance of the evidence that
she is entitled to additional medical
treatment for her compensable injury.

6. Claimant has failed to prove by a
preponderance of the evidence that she
is entitled to additional temporary
total disability benefits.

7. Claimant has failed to prove by a
preponderance of the evidence that she
is permanently totally disabled.
Claimant has met her burden of proving
by a preponderance of the evidence that
she is entitled to permanent partial
disability benefits in an amount equal
to 47% to the body as a whole. This
includes a 7% impairment rating assigned
by Dr. Katz and 40% for loss in wage
earning capacity.

8. Respondent #1 has controverted
claimant’s entitlement to all unpaid
compensation benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by
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a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the August 20,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in
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accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

           I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that she sustained forty

percent (40%) wage-loss above her seven percent (7%)

anatomical impairment rating as a result of her June 15,

2012, compensable back injury.  The respondents do not

appeal that portion of the administrative law judge

opinion finding that the claimant has failed to prove by

a preponderance of the evidence that she is permanently

and totally disabled as a result of her industrial

accident.  My carefully conducted de novo review of this

claim in its entirety reveals that the claimant refused

suitable employment with the respondent-employer. 

Therefore, wage-loss benefits above her permanent

physical impairment rating should be denied. 

           The claimant, who was sixty-two (62) years

old at the time of the July 23, 2014, hearing before the

commission testified that she had worked on and off for

the respondent-employer on several occasions for a

period of over twenty (20) years.  The claimant stated

that she worked in several different positions during

that time, to include nine (9) years in the respondent-
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employer’s shoe department.  Other than that, the

claimant has worked in the respondent-employer’s

automotive department and the bakery.  The claimant

stated that she was working in the bakery on the date of

her compensable back injury.  Because compensability of

the claimant’s claim is undisputed, suffice it to say

that the claimant was unloading frozen food from a “six-

wheeler” onto a freezer shelf when she heard a pop and

felt a sharp pain in her back.  Immediately thereafter,

the claimant experienced pain and tingling down her

right arm and leg.  The claimant reported this incident,

filled out the proper paperwork, and was sent by the

respondent-employer to see Dr. Corbin.  The record

reflects that Dr. Corbin assessed the claimant with a

back sprain and spondylolithesis for which he prescribed

muscle relaxers, took the claimant off of work for a

week, and referred her for an MRI.  That study, which

was conducted on August 9, 2012, revealed

anterolisthesis of L5 on S1 related to a bilateral L5

pars defect; an incidental, minimal disc bulge at L3-L4;

and, disc dessication on all levels of the claimant’s

lumbar spine.  Dr. Corbin referred the claimant to Dr.

Barry Katz of the Northwest Neurosurgery Clinic.  

           Upon examination of the claimant on September

11, 2012, Dr. Katz assessed the claimant with acquired
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spondylolisthesis and lumbago, and he referred her for

physical therapy and injections.  

           On September 17, 2012, the claimant underwent

an independent medical evaluation with Dr. James

Blankenship.  According to Dr. Blankenship’s physical

examination of the claimant and review of her medical

records, it was impossible to state whether the

claimant’s identifiable objective findings were

traumatic or acute in nature.  In summary, Dr.

Blankenship stated that he felt the claimant’s mechanism

of injury explained her MRI findings with regard to a

posterior disc protrusion at the lumbosacraum.  As to

the etiology of the claimant’s anterolisthesis, Dr.

Blankenship opined that the claimant had an existing

anterolisthesis which was most likely exacerbated by her

herniation. 

           The claimant received lumbar steroid

injections from Dr. Holt with the Interventional Pain

Specialists clinic of Northwest Arkansas.  On May 16,

2013, the claimant underwent a functional capacity

evaluation with Lee Physical Therapy.  The claimant

demonstrated by this study that she could perform work

activities within the sedentary category of work as

outlined by the Department of Labor.  In a follow-up

clinic report dated July 2, 2013, Dr. Katz opined that
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the claimant had reached maximum medical improvement for

her work-related accident of the previous July. 

According to Dr. Katz, the claimant could work within

the restrictions demonstrated by the claimant’s

functional capacity evaluation, which included a ten

(10) to twenty-five (25) pound lifting limitation.  The

record reveals that both Drs. Katz and Blankenship

opined that surgery was warranted in the claimant’s

case, but she refused this treatment. 

           Following the claimant’s medical release, the

claimant returned to work for the respondent-employer

“answering telephones and putting away returns.”  The

claimant testified that she performed this job for about

a week.  The claimant further testified that this job

required “too much lifting and bending” in that she had

to place return items on the lower shelf.  According to

the claimant, she “just couldn’t do it,” so, she advised

“Sherry” in personnel that she was unable to perform the

job.  The claimant testified that Sherry did not offer

her any modifications to that job.  The claimant later

clarified that Sherry told her that she would look into

her request for modifications, but that she never got

back with her.  The claimant also testified that she

went to the store one night to speak to a night manager. 

According to the claimant, “I stood around and stood
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around, had him paged twice and no one ever came so I

went home.”  The claimant denied that she was ever

contacted by the respondent-employer thereafter with an

offer to modify that job or to offer her another job

within her restrictions.  The claimant stated that she

was fired from her job with the respondent-employer

without notice. 

           The claimant testified that she understood

her permanent restrictions to include no heavy lifting,

no bending, no stooping, and no squatting.  As for her

understanding of the level of work she could pursue, the

claimant responded, “Whatever I could handle”. 

           With regard to her current symptoms, the

claimant stated that her back hurts daily and she has a

“real bad tremble” from it now.  Concerning her current

level of activity, the claimant stated that she is

unable to do the things she used to do, for example,

dancing and playing with her grandson.  The claimant

rated her pain as between four-out-of-ten and eight-out-

of-ten on any given day.  The claimant stated that on a

good day she does light housework, such as sweeping and

dusting, but that she does not cook because of the

standing involved.  The claimant testified that she can

no longer mow her small yard, raise a garden, vacuum, do

laundry without assistance, clean her bathrooms on a
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consistent basis, or make her bed up all the way.  The

claimant stated that she cannot sit for longer than ten

(10) minutes without experiencing pain; she cannot stand

for long periods of time; and, she cannot walk two (2)

miles each day like she is supposed to.  According to

the claimant, she can currently walk “maybe 15 minutes”

before she is “hurting bad.”   The claimant agreed that

she can lift a gallon of milk, and she confirmed that

she shops for groceries during the week if she has to

have something.  Otherwise, the claimant stated that her

sister does her grocery shopping for her.  The claimant

agreed that she can read, write, and perform simple math

equations, but she denied being able to operate a

computer.  The claimant testified that she could no

longer work at a grocery or convenience store due to the

standing required and the lifting, bending, stooping,

and squatting involved in stocking.  The claimant agreed

that she would accept a job from the respondent-employer

strictly answering phones if she were allowed to sit and

stand as needed.  Finally, whereas the claimant refused

back surgery as recommended by both Drs. Katz and

Blankenship, she testified that she would now consider

said surgery.

           The record demonstrates that statements the

claimant made during deposition differed from statements
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she made during the hearing before the commission.  For

example, in live testimony before the commission, the

claimant indicated that she could not perform the light

duty job she was given by the respondent-employer after

her release by Dr. Katz because she had to return items

that exceeded her lifting restrictions.  Furthermore, at

the hearing the claimant testified that answering the

phone did not violate her restrictions since she could

sit and stand as needed.  In deposition testimony,

however, the claimant stated that she could not perform

this restricted duty because she was “on her feet too

much.”  Moreover, on cross-examination, the claimant

acknowledged that she said nothing during deposition

about having to lift heavy items, nor did she make any

statements about having to bend and place items on a

shelf.

           While I acknowledge the testimony of Daniel

Stafford, I find that his testimony merely corroborated

the claimant’s testimony that she is more restricted in

her daily activities than she was before her compensable

injury. 

           Further, while witness for the respondents

and personnel manager for respondent-employer’s Siloam

Springs Supercenter, Kelly Turner, had no direct

knowledge of the claimant’s job related duties with
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1 This, I note, is consistent with the claimant’s testimony. 

regard to her light-duty assignment, Ms. Kelly offered

valuable insight concerning the nature of that position

in general.  According to Ms. Turner, temporary

alternative duty (TAD), like that offered to the

claimant, is for employees who have been injured on the

job and placed on work restrictions.   In her position

as personnel manager, Ms. Turner stated that she

reviewed the claimant’s personnel file which showed that

the claimant was offered several TAD positions

throughout the course of her medical treatment, which

she refused.1  Moreover, Ms. Turner stated that she was

familiar with the job to which the claimant was assigned

after her release by Dr. Katz.  Ms. Turner explained

that this job is located in the same area as the

dressing rooms, but that there is only one telephone

operator covering the phones.  Although re-racking

clothing items is part of this job, Ms. Turner explained

that the associate performing this job is expected to

stay near her station in order to answer phones, thus

indicating that answering the phone takes precedence

over re-stocking in this position.  Furthermore, Ms.

Turner stated that an employee assigned duties beyond

their restrictions is to report the situation to
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management.  Ms. Turner verified that pursuant to the

respondent-employer’s policy, it is considered job

abandonment when after three (3) days, an employee does

not report for work and fails to call in.  The record

reflects that the claimant walked off of her job with

the respondent-employer on July 4, 2013, but that she

was not terminated until July 25, 2013.

           Wage-loss is the extent to which a

compensable injury has affected a claimant’s ability to

earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark.

App. 232, 58 S.W.3d 848 (2001).  When a claimant has an

impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating

based upon wage-loss factors.  Lee v. Alcoa Extrusion,

Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2005).  The

Commission is charged with the duty of determining

disability based upon a consideration of medical

evidence and other factors affecting wage-loss such as

the claimant’s age, education, and work experience. Id.

In addition, a claimant’s motivation to work, post-

injury income, credibility, and demeanor may be

considered by the Commission in determining wage-loss. 

Henson v. Gen. Elec., 99 Ark. App. 129, 257 S.W.3d 908

(2008).  In comparison to wage-loss, permanent total

disability means inability, because of a compensable
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injury or an occupational disease, to earn any

meaningful wages in the same or other employment.  Ark.

Code Ann. § 11-9-519(E)(1)(Repl. 2002).

           It is well-settled that so long as an

employee, subsequent to his injury, has returned to

work, has obtained other employment, or has a bona fide

and reasonably obtainable offer to be employed at wages

equal to or greater than his average weekly wage at the

time of the accident, he or she shall not be entitled to

permanent partial disability benefits in excess of the

percentage of permanent physical impairment established

by a preponderance of the medical testimony and

evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002). 

The employer or its workers’ compensation insurance

carrier has the burden of proving the employee’s

employment, or the employee’s receipt of a bona fide

offer to be employed, at wages equal to or greater than

his average weekly wage at the time of the accident. 

Ark. Code Ann. §11-9-522(c)(1). 

           The claimant was assessed with seven percent

(7%) permanent physical impairment by Dr. Katz as a

result of her June 15, 2012, compensable injury.  In

addition, Dr. Katz opined that the claimant could return

to restricted duty as determined by her functional

capacity evaluation.  The claimant demonstrated through
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that study that she could work in the sedentary category

of work classifications: she could stand for fifteen

(15) minutes; sit for twenty (20) minutes at a time;

walk for ten (10) minutes at a time; lift fifteen (15)

pounds from knuckle to shoulder level on an occasional

basis; and, carry up to ten (10) pounds on an occasional

basis.  Further, the claimant testified that she is

currently able to do light housekeeping, shop, walk for

fifteen (15) minute at a time, and lift a gallon of

milk.  The claimant, who has a twelfth-grade (12th)

education, can read and write and perform simple math

problems.  Further, the claimant testified that she

would be willing to work for the respondent-employer in

a position where she sat and answered phones.  Thus, by

the claimant’s own testimony she can answer phones.  In

fact, the respondent-employer made light-duty work

available for the claimant which primarily involved

answering phones which she walked away from.  Based upon

these factors, I find that the claimant has failed to

prove that she is unable to earn any meaningful wages in

the same or other employment due to her compensable

injury.  Therefore, I find that the claimant has failed

to prove that she is entitled to permanent and total

disability benefits, and this finding should be

affirmed.  



     Tillery - G206606 16

           Further, the record shows that the

respondent-employer provided the claimant work within

her restrictions subsequent to her injury at wages equal

to or greater than her average weekly wage at the time

of the accident.  Other than her own self-serving

testimony, which I do not find credible, the claimant

offered no credible or objective proof that she could

not perform this job.  In addition, rather than follow

proper procedure and report the situation to a manager,

the claimant reportedly told “Sherry” that she could not

do the job right before she walked off of the job, never

to return. 

           Because of the claimant’s return to suitable

employment with comparable wages after her injury,

regardless of whether she continued in that job or not,

the claimant is not entitled to permanent partial

disability benefits (wage-loss) in excess of her seven

percent (7%) permanent physical impairment. 

           Moreover, while the claimant does not have

extensive experience in terms of having performed a wide

variety of different duties over the course of her

employment history, she does have transferable skills

that make her employable within her restrictions.  The

record shows that the claimant can read, write, answer

phones, operate a cash register, and perform other
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activities within her restrictions, i.e., customer

service.  Furthermore, a functional capacity evaluation

study showed that the claimant is currently capable of

performing work duties within the sedentary

classification, to which Dr. Katz agreed.  Yet, while

the claimant testified that she would return to work for

the respondent-employer if offered a job where she could

sit and stand as needed and answer phones, the

preponderance of the evidence shows that on July 4,

2013, she walked away from such a job with the

respondent-employer.  Moreover, the record clearly

demonstrates that although the claimant reportedly told

someone in personnel that she could not perform her

light-duty job and needed modifications, she failed to

follow-up with management concerning these issues. 

Rather, she claimant chose to simply walk off of her job

and never return.  Moreover, the claimant has made no

attempt to find a similar position with the respondent

or any other employer since she left her job, although

she testified that she would be willing to work in such

a position with certain modifications.  These factors

combined show an overwhelming lack of motivation on the

claimant’s part to return to work.

           Furthermore, I note that the claimant

previously refused surgery as recommended by Dr. Katz
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and Dr. Blankenship intended to improve her symptoms,

and thus, her ability to work.  It is only now that she

admits that she would be willing to undergo surgery in

order to improve her condition.  However, the fact that

she has failed to have surgery as recommended by Drs.

Katz and Blankenship impedes our ability to fully assess

any permanent disability above the claimant’s permanent

physical impairment rating, in that said surgery would

potentially increase the claimant’s level of physical

functioning, thus potentially changing even the

classification of work which she could perform.

           Finally, based upon inconsistencies between

the claimant’s testimony at the hearing and her

deposition testimony, I find that the claimant lacks

credibility, especially concerning her true level of

physical functioning. 

           Based upon the above and foregoing, and

considering such factors as the claimant’s age,

educational background, work experience, transferrable

skills, motivation to return to work, and credibility, I

find that the claimant refused suitable employment with

respondents and is, therefore, not entitled to wage loss

disability, and even if she was so entitled, an award of

forty percent (40%) wage-loss above the claimant’s



     Tillery - G206606 19

anatomical impairment rating is excessive.  Accordingly,

I must dissent from the majority's opinion. 

                                 
                      KAREN H. McKINNEY, Commissioner


