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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 15, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has proven, by a
preponderance of the credible evidence,
that the treatment provided by Dr.
William Ackerman is reasonably necessary
medical treatment which is directly and
causally related to the August 20, 2009,
admitted injury. Further, the treatment
provided by Dr. Ackerman is by referral
from an authorized treating physician,
Dr. Harold Chakales. Accordingly,
respondents are responsible for any
outstanding treatment provided by Dr.
Ackerman, together with continued,
reasonably necessary maintenance care
recommended by Dr. Ackerman.

4. Because the sole issue involves
claimant’s entitlement to medical
treatment, no attorney’s fee is due
pursuant to Ark. Code Ann. §11-9-715.

5. Any additional issues are by necessity
specifically reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the April 15,

2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                       
                        S. DALE DOUTHIT, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION
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I must respectfully dissent from the

majority's opinion finding that the claimant proved that

she was entitled to additional medical treatment in the

form of back surgery performed by neurosurgeon, Dr. Ali

Raja, on November 17, 2014.  Temporary total disability

benefits were awarded pursuant to that finding.  My

carefully conducted de novo review of this claim in its

entirety reveals that this November 2014, back surgery

was neither causally related to or reasonably necessary

for the treatment of the claimant’s August 20, 2009,

compensable injury.  Therefore, the respondents should

not be liable for this surgery and/or any temporary

total disability that has resulted pursuant to this

surgery. 

A brief history of this claim as it has

brought us to the issue of additional medical treatment

is as follows.  On August 20, 2009, the claimant injured

her low back when a tire blew off of a school bus in

which she was riding, causing her to be bounced around

in the seat.  The claimant’s workers’ compensation claim

was treated as a “medical only” claim, and benefits were

paid pursuant to prompt, reasonably necessary medical

treatment provided to the claimant.  The vast medical

records in this claim show that the claimant underwent
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several diagnostic studies during the course of this

medical treatment, as well as treatment from numerous

specialists.  These tests consistently showed that the

claimant suffered from symptoms associated with her

underlying degenerative disc disease that became

symptomatic with her 2009 injury. 

Pursuant to a hearing conducted on January 7,

2013, the respondents were ordered and directed to pay

reasonably necessary maintenance medical care as

provided by Dr. William Ackerman with Pain Management

Consultants Group.1  Dr. Ackerman placed the claimant on

a conservative course of treatment to include

medications and injections.  Due to a mix-up surrounding

the claimant’s narcotic prescriptions, Dr. Ackerman

fired the claimant as his patient during the first part

of 2013, at which time the claimant’s treatment was

continued under the direction of pain management doctor

with Arkansas Spine and Pain clinic, Dr. Amir Qureshi. 

The record reflects that Dr. Qureshi became the

claimant’s authorized medical provider by July 8, 2013.  

1 I note that the claimant had been granted a one-time
change-of-physicians to Dr. Chakales, who referred the claimant
to Dr. Ackerman for pain management services prior to Dr.
Chakales’s death. In an opinion of April 1, 2013, the Full
Commission affirmed that Dr. Ackerman was an authorized treating
physician.   
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The respondents paid for the claimant’s

medical treatment under the direction of Dr. Qureshi. 

This treatment was comparable to the course of treatment

the claimant received from Dr. Ackerman, in that it

included medications and injections.  When this course

of conservative treatment reportedly failed to alleviate

the claimant’s symptoms, Dr. Qureshi referred the

claimant to Dr. Raja.  

In a medical report dated March 20, 2014, Dr.

Raja stated:

HISTORY OF PRESENT ILLNESS:
Ms. Margaret Tenner is a very
pleasant 56-year-old lady who was
seen in Arkansas Neurologic
Institute Spine clinic on 03/20/2014
with complaints of severe low back
pain for the past several years,
progressively worsening in nature as
per the patient and the husband who
accompanied her during today’s
visit. She has been under the care
of Dr. Qureshi for these symptoms,
with some improvement with treatment
at the facility including
injections. She reports severe low
back pain with radiation to the
bilateral proximal lower
extremities. She also feels that
this significantly limits her
activities of daily living. She
rates her pain at a 10 today on a
scale of 0-10, with 0 being no pain
and 10 being the most severe pain.
She describes it as a sharp,
stabbing pain in the hips, down
bilateral lower extremities. She
does not have any bowel or bladder
changes or issues. 
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A report of an MRI study of the claimant’s

lumbar spine taken on May 21, 2014, reflects that this

study revealed mild facet hypertrophy and ligamantum

flavum hypertrophy at L1 through L4, with mild facet

hypertrophy at L5-S1.  In the report of this study, the

radiologist interpreting these findings, Dr. Kathleen

Sitarik, stated as follows:

FINDINGS:

Lumbar Spine MRI:
There is straightening of the normal
lumbar lordosis. There is interval
progression of degenerative disc
disease at L4-5 where there is disc
desiccation, loss of the normal disc
space height, discogenic endplate
changes and a diffuse osteophyte
disc complex. This is accompanied by
ligamentum flavum hypertrophy and
facet hypertrophy, constellation of
findings causes high grade canal
stenosis at L4-L5 and bilteral
neural foraminal stenosis.

Dr. Sitarik’s final impression of these

findings was degenerative disc disease and degenerative

joint disease at L4-L5 “now causing” central canal

stenosis and neural foraminal stenosis.  

On July 18, 2014, the claimant underwent an

independent medical evaluation conducted by Dr. Carlos

Roman, which included a physical examination.  Dr.

Roman’s History of Present Illness section of the report

of that independent medical evaluation provides a clear
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and concise overview of the claimant’s lengthy medical

history pursuant to her compensable injury, as follows:

Ms. Tenner was injured on August 20,
2009 riding on a school bus.
Apparently, a tire blew out,
bouncing her in her seat. Her
original diagnosis was coccygeal
sprain and thoracic sprain. She has
had multiple medical issues since
that time. I did an outline of her
chart following her from her injury
and then she had a diagnosis of
lumbar disc syndrome and lumbar disc
radiculopathy. She was seen by Dr.
Harold Chakales in 2011 and was
transferred to Dr. Ackerman in 2012.
He did a multitude of epidural
steroid injections on her and
started her on oxycodone. After his
care, she was then transferred via
Dr. Inga Carter by Dr. Ackerman, who
dismissed her after finding that she
was receiving pain meds from two
different doctors’ offices, although
the prescription from Dr. Carter was
issues (sic) in lieu of the other
and it was cleared up from Dr.
Carter’s standpoint. She was then
referred to Dr. Qureshi, who [] her
on the oxycodone 10 mg/325 and
Ambien 10-mg tablets one per day,
and he has also done a multitude of
procedures and has diagnosed her
with chronic lumbar pain. He has
done epidural steroid injections at
L5-S1 and at L4-L5, SI joint
injections, and he has done a
multitude of procedures.

Upon physical examination of the claimant, Dr.

Roman noted as follows:

We discussed her case and situation
and I would come out with the
following diagnosis: I think she
does have spinal stenosis at L4-5. I
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think that is a natural aging
process and does not correlate with
her initial injury in 2009 of
coccygeal sprain. It’s a natural
degenerative process and it is an
age-related process of disc
degeneration. She does not have any
strong radicular component, though
she does have some pain radiating
down her left leg. I found no point
tenderness over the sacroiliac
joint. We discussed her opioid use,
discussing tolerance and drug
dependency issues with that.
Her most recent MRI was done on
March 18, 20142. The clinical
finding showed a question whether
she had osteomyelitis per Dr.
Dunnigan, who read the MRI. He said
that was (sic) there [was] no
evidence for active osteomyelitis.
The most prominent finding is at the
L4-5 level, where she has interval
progression of degenerative disc
disease at L4-5. There was disc
desiccation loss of normal disc
height, discogenic endplate changes,
disc osteophyte complex, lugamentum
flavum hypertrophy and facet
hypertrophy and a facet
constellation of findings. These
things cause what they describe as
high-grade central canal stenosis
and bilateral neuroforaminal
stenosis.

 
In conclusion, Dr. Roman recommended that

physical therapy might benefit the claimant.  In

addition, while Dr. Roman stated that spinal injections

had not been found to be “overly effective due to a lack

2 While this MRI study is referred to several times in other
medical documents, a report of this MRI is not contained within
the record.
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of clinical findings of SI joint pathology, he opined

that injections might benefit the claimant.  Dr. Roman

recommended, however, that these injections be given on

a less-frequent basis.  Dr. Roman stated that the

claimant had a “good habit” established regarding her

prescription narcotic pain medications, and he

recommended that she continue those on a prn basis as

opposed to a regimented basis, thus decreasing her

overall intake.  Finally, Dr. Roman opined that surgery

was not indicated for the claimant’s condition, and he

recommended that the claimant seek a second opinion

before proceeding with any surgery on her back. 

In response to questions presented to him in

correspondence dated August 24, 2014, from Case Manager,

Karen Delavan, BSN, RN, CCM, Dr. Roman indicated that

the claimant’s “current care of the lumbar spine” was

neither reasonably necessary nor related to her work

injury of 2009.

In a follow-up clinic note dated October 8,

2014, Dr. Raja noted that a review of the claimant’s

lumbar MRI study (presumably her May 2014 MRI study)

showed that the claimant suffered from “significant

stenosis at L4-5 as well as vast degenerative changes at

that level also.”  Holding firm with his assessment of

the claimant’s condition - - diskitis/osteomyelitis with
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severe low back pain - - despite the questionable

diagnosis of these conditions, Dr. Raja stated that the

claimant had opted for surgical intervention.

As previously mentioned, the claimant

underwent posterior instrumentation and intra-operative

decompression surgery at L4-5 on November 17, 2014.

On January 14, 2015, the claimant underwent an

independent medical evaluation conducted by Dr. J.

Michael Calhoun, a neurosurgeon with Central Arkansas

Neurosurgery.  In the history portion of his report of

that evaluation, Dr. Calhoun stated that the claimant

reported improvement in her symptoms since her back

surgery.  Under the plan portion of that report, Dr.

Calhoun rated the claimant with twelve percent (12%)

permanent physical impairment as a result of her

surgery.  Regarding causation, Dr. Calhoun stated:

The patient’s primary problems are
degenerative. This has been
documented on numerous MRI’s. Most
assuredly the major contributing
cause to her present condition are
degenerative in nature and not
related to her work injury [of]
2009. In addition, with this in
mind, I certainly do not think the
L4-5 fusion would be attributable to
the work injury as well. 

By way of opinion filed January 30, 2013, the

administrative law judge specifically found that the

claimant had proven by a preponderance of the evidence
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that “the treatment provided by Dr. William Ackerman is

reasonably necessary medical treatment which is directly

and causally related to the August 20, 2009, admitted

injury.” And, further, that “the treatment provided by

Dr. Ackerman is by referral from an authorized treating

physician, Dr. Harold Chakales.”  Accordingly, the

respondents were held responsible for “any outstanding

treatment provided by Dr. Ackerman, together with

continued, reasonably necessary maintenance care

recommended by Dr. Ackerman.”  Pursuant to these 

findings, the respondents were directed and ordered to

pay “continued reasonably necessary maintenance care

provided by Dr. Ackerman.”  In an opinion filed on April

1, 2013, the Full Commission affirmed and adopted the

administrative law judge’s January 2013, opinion.  The

Full Commission opinion was later affirmed by the Court

of Appeals in an opinion delivered on October 9, 2013.

Now, the majority, by affirming and adopting

the administrative law judge's opinion find that the

respondents’ contention that the claimant suffered a

temporary aggravation of a pre-existing condition was

without merit.  The administrative law judge further

found that “[c]learly, the significant injury sustained

on August 20, 2009, aggravated, accelerated, or combined

with the pre-existing condition, requiring ongoing
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medical treatment and, ultimately, surgery.”  Based upon

this premise, the administrative law judge  stated that

“[a] preponderance of the credible evidence reflects

that the claimant required surgery.”  The administrative

law judge concluded that “[t]he surgery was necessary to

prevent further deterioration of the damage produced by

the compensable injury.”  

First, I note that the administrative law

judge acknowledged that the claimant’s 2009 injury was,

in fact, an aggravation of a pre-existing condition,

which is, of course, a compensable injury in and of

itself.  The administrative law judge declined, however,

to classify the claimant’s injury as a “temporary”

aggravation of a pre-existing condition, as is

confirmed, he reasoned, by the claimant’s award of

ongoing medical treatment.

While I concede that the facts presented in

this claim show that the claimant’s pre-existing

degenerative lumbar condition had remained asymptomatic

for several years prior to her 2009 compensable injury3

when she became symptomatic, and that in 2013 she was

awarded ongoing medical treatment to manage her

3 The record shows that the claimant had suffered with back
problems in 1992-93, but she testified that she remained symptom
free for the next sixteen years.
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symptoms, I point to the fact that this ongoing

treatment was specific to Dr. Ackerman and it was

specifically for continued, reasonably necessary

maintenance care. (Emphasis added)  This 2013 award of

benefits, therefore, does not imply, order, or dictate

that any and all treatment the claimant has received or

receives in connection with her underlying degenerative

disc disease automatically assumes a causal connection

between the claimant’s injury and the treatment sought. 

The claimant must still prove by a preponderance of the

evidence that both the proposed procedure and the

condition it is sought to remedy are causally connected

to and reasonably necessary for the treatment of her

compensable injury.  Based on Dr. Roman’s findings, I

question whether continued treatment is reasonably

necessary for the treatment of the claimant’s

compensable injury at this point, altogether.   

The administrative law judge, and now the

majority, discounted the opinions of two doctors in this

claim who offered opinions on the underlying reason for

the claimant’s current need for treatment and/or

surgery, and he assigned these opinions little to no

probative value.  When referring to Dr. Roman’s pre-

surgery opinion that the claimant’s need for additional

treatment was unrelated to the 2009 injury, the
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administrative law judge simply stated that he found

this opinion lacked credibility, without stating why. 

Likewise, with regard to Dr. Calhoun’s post-surgery

opinion, the administrative law judge stated that it is

of “questionable value since it was a post-surgery

evaluation,” without explaining why the date it was

rendered would have any affect on the validity of Dr.

Calhoun’s causation and relatedness opinion.  Moreover,

other than that the doctor’s alleged erroneous opinion

that the major contributing cause of the claimant’s need

for surgery was the claimant’s degenerative condition,

as opposed to her work injury, the administrative law

judge failed to explain specifically why Dr. Calhoun’s

post-surgery opinion is of “little probative value.”

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a
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question of fact for the Commission to resolve. Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

Although the Commission is not bound by

medical testimony, it may not arbitrarily disregard any

witness’s testimony. Reeder v. Rheem Mfg. Co., 38 Ark.

App. 248, 832 S.W.2d 505 (1992). The Commission is

entitled to review the basis for the medical opinion in

deciding the weight and credibility of the opinion and

the medical evidence. Maverick Transportation v.

Buzzard, 69 Ark. App. 128, 10 S.W.3d 467 (2000).

However, the Commission may not arbitrarily disregard

medical evidence or the testimony of any witness. Hill

v. Baptist Med. Ctr., 74 Ark. App 250, 48 S.W.3d 544

(2001). 

I find that, as with any physician offering a

medical opinion in a workers’ compensation claim for

benefits, both Dr. Roman’s and Dr. Calhoun’s opinions

have validity, and that they must, at the very least, be

regarded by the Commission.  See, Reeder v. Rheem Mfg.

Co., supra.  Further, I find no merit or legal basis in

the administrative law judge’s supposition that Dr.

Calhoun’s opinion is worthless because it was given
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after the claimant’s surgery.  There is no statutory or

case law provision, nor was any cited, supporting the

proposition that a medical opinion must be offered at or

within a specified period of time during a claim, lest

that opinion lose its validity or suffer diminished

value.  Rather, the Commission is entitled to review the

basis for the medical opinion in deciding the weight and

credibility of the opinion.  See, Maverick

Transportation v. Buzzard, supra.

A review of the opinions of Drs. Roman and

Calhoun reveal that these opinions are consistent in

that each cites the claimant’s degenerative disc disease

as the primary reason for her current need for

treatment, to include her surgery.  More specifically,

after a thorough examination of the claimant and a

discussion with her about her condition some eighteen

months following the January 2013, opinion awarding the

claimant continued medical treatment, Dr. Roman

concluded that the claimant had spinal stenosis at L4-5,

which he believed to be the result of “a natural aging

process,” and which did not correlate  with her initial

injury in 2009.  Rather, in Dr. Roman’s opinion, the

claimant’s condition and related symptoms at that point

were the result of an age-related, natural disc

degenerative process.  Furthermore, Dr. Roman based this
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opinion on his clinical observations of the claimant and

a review of her recent MRI study which showed continued

deterioration of her lumbar discs, unrelated to her

compensable injury.  Clearly, while the claimant’s 2009

injury may have aggravated her pre-existing degenerative

disc disease causing it to become symptomatic, this

incident cannot be credited for producing continued bone

loss in the claimant’s spine, especially in view of the

fact that none of the claimant’s physicians have

attributed her continuing spinal deterioration to her

compensable accident: only a portion of her ongoing

symptoms.  Therefore, I assign credibility and

considerable weight to Dr. Roman’s opinion that the

claimant’s current medical treatment is unrelated to her

2009 injury.

Moreover, while I acknowledge that Dr. Calhoun

stated that the “major contributing cause” of the

claimant’s need for surgery was her degenerative disc

disease, I do not interpret this to mean that he failed

to consider other aspects of her symptomatology in

formulating his opinion.  Rather, the doctor stated that

the claimant’s degenerative disc disease was the  major

“contributing” cause for her surgery, in that the

claimant’s primary problems are degenerative, and which,

by their very nature, will continue to deteriorate as
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the claimant ages regardless of any injury she may have

sustained which caused this pre-existing condition to

become symptomatic.  Further, Dr. Calhoun supported this

conclusion with the results of numerous MRI studies

showing that “the major contributing cause to her

present condition are degenerative in nature and not

related to her work injury [of] 2009.”  This opinion is

consistent with Dr. Roman’s opinion that the claimant’s

degenerative disc disease has continued to deteriorate

since her work related injury, and that this

deterioration has essentially superceded her injury to

become the primary source of her current symptoms and

the reason for continued treatment of any kind.  This

conclusion is further supported by the fact that the

claimant’s treating surgeon, Dr. Raja, failed to render

an opinion regarding causation in this matter, instead

noting that the claimant’s degenerative process had

deteriorated to such an extent as to eventually make

surgery necessary.

I recognize that where a workplace injury

speeds up a need for surgery of a pre-existing

condition, this surgery is considered reasonably

necessary for the treatment of the compensable injury.

See, Saline Mem’l Hospital v. Smith, 2013 Ark. App. 29,

___ S.W.__ ___ (213).  In addition, I acknowledge that
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major cause is not required in specific-incident

workplace injuries where only medical and temporary

total disability benefits are sought, and a compensable

injury need be only a factor in a claimant’s need for

additional surgery.  Williams v. L&M Janitorial, Inc.,

85 Ark. App. 1, 145 S.W.3d 383 (2004).  However, I do

not find this to be the case in this claim.  Rather, a

preponderance of the evidence shows that as of January

2013, the claimant’s work-related aggravation had become

stable and that nothing more could be done in order to

improve that condition.  This is supported by the fact

that the  medical treatment the claimant was awarded in

January of 2013 was 1) for the management of her

symptoms, 2) specific to Dr. Ackerman, a pain management

specialist; and 3) specifically for continued,

reasonably necessary maintenance care.  This conclusion

is further supported by the fact that MRI studies

conducted after January of 2013 have shown a

deterioration of the claimant’s degenerative disc

disease, and that this deterioration  has been

consistently related to the aging process -- not her

compensable injury. 

Based upon the above and foregoing, I find

that the claimant has failed to prove by a preponderance

of the evidence that the surgery performed by Dr. Raja
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in November of 2014 was causally related to or

reasonably necessary for the treatment of her 2009,

compensable aggravation injury.  Rather, the

preponderance of the evidence shows that 1) symptoms

related to the claimant’s compensable injury had become

stable as of January of 2013, requiring only maintenance

medical treatment thereafter; 2) diagnostic studies

since January of 2013 have consistently shown that

continuing deterioration in the claimant’s lumbar spine

is due to the natural process of aging, and that it is,

therefore, unrelated to the claimant’s compensable

aggravation injury of 2009; 3) this unrelated

deterioration of the claimant’s spine has caused an

increase in the claimant’s symptoms; and 4) the

claimant’s need for surgery was caused by unrelated

deterioration of the claimant’s lumbar spine. 

Accordingly, I respectfully dissent from the majority's

opinion.  

                               
                         KAREN H. McKINNEY, Commissioner


