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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 11, 2015.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
November 20, 2014, and contained in a pre-
hearing order filed that same date, are hereby
accepted as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable injury to his right leg while
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working for respondent on December 3, 2013.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's February 11, 2015, decision

is supported by a preponderance of the credible

evidence, correctly applies the law, and should be

affirmed. Specifically, we find from a preponderance of

the evidence that the findings of fact made by the

Administrative Law Judge are correct and they are,

therefore, adopted by the Full Commission.

Thus, we affirm and adopt the February 11, 2015

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,
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I must dissent from the majority opinion. I would award

the claimant appropriate benefits for his compensable

right knee injury on December 3, 2013.

The claimant credibly testified he had not had

any problems or injuries to his right knee, since he was

ten years old and needed stitches. He did not have a

limp or other knee problems or need for treatment.

The claimant testified that his feet slipped

out from under him as he was pulling cling wrap off a

pallet stacked with boxes. He landed on his right knee,

then lay on his back for a “little bit.” He rose and sat

down at a table for a few minutes. He told his

supervisor about it, who instructed him to see the

nurse. Thirty minutes later, he went to see the nurse,

who completed an accident report and gave him an over-

the-counter pain reliever. She did not look at his knee

or ask him to show it to her. His knee hurt, but he did

not think that he had an injury other than pain as a

result of the fall.

On the date of injury, the claimant went to

his car to get a knee brace. He had played basketball

twice a week for several years with a friend, and the

friend kept his gear in the claimant’s car. The knee
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brace was the friend’s, who used it when they played.

The claimant had never used a knee brace before that

day. 

The claimant sought treatment the following

Monday. He had been told that he could have gout. He

researched his symptoms online and concluded that his

pain, swelling and redness were caused by gout. He did

not contact the nurse to go to a doctor, because he

thought he had gout. Dr. Bonner determined that the

claimant did not have gout. Rather, he had a traumatic

knee injury. After he saw Dr. Bonner, he went to the

nurse, who sent him to Dr. Moffitt. Dr. Moffitt

recommended an MRI, which showed that he had a

comminuted fracture of the lateral femoral condyle. He

was to return to work in a seated position and sent to

Dr. Coker. At this point the claim was denied, so the

claimant paid the cost of Dr. Coker’s visit himself.

During Dr. Coker’s treatment, the claimant used a brace

and crutches. Dr. Coker prescribed physical therapy, and

he was released on April 18, 2014 with a 15% permanent

anatomical impairment rating. He could not straighten

his leg completely, but he could walk without a limp.

The fracture was above his knee, in his femur,
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close to the end of the bone. He was able to continue to

walk “a little bit,” by keeping his knee extended. He

could not bend his knee without pain.

The claimant stated that he had no other

injuries, accidents or traumas that could have affected

his knee, except the fall on December 3, 2013 at work.

The respondents attacked the claimant’s

credibility based upon some of his responses to his

post-offer health assessment from the respondent

employer. However, the claimant explained why he

responded in the manner he did, and it is clear that the

claimant was responding in truth according to his

understanding. 

The supervisor who sent the claimant to the

nurse on December 3 testified that he observed the

claimant limping prior to the accident, but he could not

say on what date. He did not testify that he observed

the claimant limping on the date of the injury.

Likewise, the nurse testified that she saw the claimant

limping on the day that she trained him, although during

that training he was seated the entire time. She

clarified that she saw him walking, while she was in her

office at her desk, through her open door, on that date.
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Neither of these statements are reliable, because of the

incentive to testify in favor of the employer, the

implausibility of the supervisor’s specific memories of

the injury date and remarkably vague memories of the

alleging limping date, and the inconsistency of the

nurse’s testimony that she observed the limp at training

and that she did not observe the limp at training but

while he was walking outside her office as she looked

through her door.

The claimant stated that he did not have a

limp and was not aware that he could have appeared to

have a limp prior to December 3. He had new thermal

boots, for his job, which may have affected the way he

walked, but he did not have a limp or an injury. He did

not have a fall at home or elsewhere.

The claimant testified that, on the date he

was injured, he was wearing long underwear, which

covered him from his wrists and neck to his ankles,

jeans over the underwear, a freezer suit over the jeans,

and thermal boots. He stated that he did not pull up his

pant leg to show the nurse his leg, and the nurse stated

that he did. However, she merely stated that he pulled

his pant leg up, which would be insufficient to show him
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her leg. He would have had to go to great lengths to get

down to his bare knee. I credit the claimant’s

testimony. 

The medical records are consistent with the

claimant’s testimony, including his suspicion that he

had gout, his experience with insulin spikes when he was

given steroids, and the circumstances of his injury. 

The records are not consistent with the

nurse’s notes and testimony that Dr. Moffitt told her

that the injury could not be caused by the accident as

described. In fact, Dr. Moffitt signed a statement that

the accident and the injury were consistent with one

another. More than anything else, this fact eliminates

any value to the nurse’s testimony and records.

The respondents’ efforts to destroy the

claimant’s credibility, while skillful, are not

sufficient here. I would award the claimant benefits for

his compensable injury. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

PHILIP A. HOOD, Commissioner


