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Upon review before the FULL COMMISSION in Little Rock,
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Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 21, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The claimant has proven through
sufficient evidence, including
claimant’s testimony and the documentary
evidence in the form of Dr. Arnold’s
recommendations for treatment, that he
is entitled to additional medical
services related to his compensable
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injury that occurred on December 7,
2012.

2. Having proven that the distal clavicle
resection is reasonable and necessary to
the treatment of his compensable injury,
the claimant is entitled to the
treatment recommended by Dr. Arnold.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the January 21,

2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that additional medical

treatment in the form of clavicle resection surgery as

recommended by Dr. Arnold is related to and reasonably

necessary for the treatment of his compensable injury. 
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My carefully conducted de novo review of this claim in

its entirety reveals that the claimant has failed to

prove that this proposed treatment is reasonably

necessary. 

          It is unnecessary to restate the mechanics of

the claimant’s injury or the circumstances surrounding

that injury in that compensability of that injury is not

an issue here.  Suffice it to say that the respondent

accepted the claimant’s reported December 7, 2012,

injury as a medical only claim and provided reasonably

necessary medical treatment for that injury.  

          The claimant’s medical treatment for his

compensable injury commenced with an evaluation by Dr.

Dustin Pope on December 20, 2012.  Pursuant to the

report of that visit, Dr. Pope recorded the following

history:

CHIEF COMPLAINT: reported shoulder
pain.
HPI: States he was carrying some
uniforms like he usually does over
his shoulder but tweaked it when he
was twisting his arm around to take
them off. States he felt like he
tweaked something and has just
continued to bother him since.
States he has pain feels like deep
inside his shoulder[,] and some
posteriorly as well. Been taking
Advil which helped some initially
but not now...[f]eels weak as well.
Had some swelling but this has
improved. Dr. Pope assessed the
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claimant with shoulder pain and
impingement and referred him to an
orthopedist.  

          Thereafter, the claimant came under the care

of Dr. Mark Allard.  Suspecting that the claimant had a

rotator cuff tear, on January 9, 2013, Dr. Allard

referred him for an MRI study of his right shoulder. 

That study, which was conducted on January 18, 2013,

revealed the following:

FINDINGS:
Rotator cuff  The supraspinatus,
infraspinatus, scapularis and long
head of the biceps tendon are all
intact. There is no muscle belly
atrophy.

Coracoacromial arch  There is a Type
acromion. There is degenerative
capsular hypertrophy arising from
the AC joint projecting both
superiorly and inferiorly. There is
edema in the distal clavicle and the
adjacent acromion. No evidence of a
subacromial spur is seen. 

Glenohumel joint   There is normal
glenohumeral joint articulation.
There is no joint effusion. The
bicipital complex is grossly intact.

 
IMPRESSION:
AC joint degenerative changes

          The claimant returned to Dr. Allard following

his MRI study.  In a follow-up visit dated January 23,

2013, Dr. Allard stated as follows:

MRI: MRI shows pretty significant
degenerative changes and
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hypertrophic changes and
inflammatory changes at the AC
joint. This is really the only
pathology we see. Rotator cuff
tendon, although there is some
impingement from the AC joint, looks
normal. There is certainly no tear
and no cystic changes in the greater
tuberosity. 

          Dr. Allard prescribed the claimant medication

and physical therapy, and he recommended an

intraarticular injection, to which the claimant

consented.  If that treatment failed to bring the

claimant relief, Dr. Allard stated that they would

discuss a surgical solution to the claimant’s pain in

the form of a distal clavicle resection.  

          In a letter dated February 22, 2013, to

Georgia Diemer, Dr. Allard wrote: “It is my medical

opinion that the major cause of Mr. Stone’s symptoms is

his pre-existing osteoarthritis. He has exacerbated that

condition twice now, once at work and once in his car

reaching behind the front seat.”

          Pursuant to a change-of-physicians request,

the claimant presented with right shoulder pain to Dr.

Christopher Arnold at the Advanced Orthopaedic

Specialists clinic on January 14, 2014.  In his

comprehensive report of that visit, Dr. Arnold noted as

follows:
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History of Present Illness
This 51 year old male presents with:

1. right shoulder pain
Onset: on 12/07/2012. It occurs
constantly. Location: right
Shoulder. The pain radiates to the
fingers. The pain is aching and
sharp. Context: there was an injury.
Trauma 1 Year 1 Month 1 Week ago on
12/07/2012. The pain is aggravated
by movement and cold weather. The
pain is relieved by injection.
Associated symptoms include
crepitus, decreased mobility,
difficulty initiating sleep, joint
instability, joint tenderness,
nocturnal awakening, nocturnal pain,
numbness, popping, spasms, tingling
in arms, weakness and muscle spasms
in back of arm and
forearm....Additional information:
W/C, injury occurred 12/7/12. He was
carrying clothing at work when he
extended his arm to hang the clothes
on the rack, he turned his neck to
the right and immediately felt pain.
He was seen by Dr. Allard who gave
him an injection in his AC joint
which gave him relief for about 3
months. He has tried PT with
increased pain. He is here for 2nd

opinion due to Dr. Allard thinking
his pain was from the neck. He has
had an MRI but does not have the
disk with him, this was done at
AOMRI.

          After a thorough physical examination of the

claimant and a review of x-rays taken on that date, Dr.

Arnold assessed the claimant with shoulder pain

secondary to AC arthropathy.  Furthermore, Dr. Arnold

stated, “It appears he has a bone spur and arthritis in

his shoulder.”  Dr. Arnold recommended an injection to
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which the claimant consented.  The claimant was reported

to have benefitted from this injection within five

minutes after it was administered. 

          In a separate summary of this January 14, 2014

visit, Dr. Arnold elaborated on his previous comments as

follows: 

CHIEF COMPLAINT:  Right shoulder
pain
HISTORY: He is a very pleasant 51-
year-old gentleman who had no
problems with his right shoulder
until a work related injury. On
12/7/12, he was delivering some
uniforms. He had a very heavy
handful of uniforms. He put them
onto his shoulder and was unloading
them. He brought them back over his
shoulder and loaded them into his
car and he injured his right
shoulder.  One of the things that
actually got him was that he was
holding them on his shoulder,
hanging them on a rack, lifting his
arm up out in front of him. He had a
significant amount of pain over the
next month. He had weakness. He
could not carry over his head. He
actually went to see Mark Allard who
thought he had a rotator cuff tear.
He obtained an MRI and was diagnosed
with AC arthropathy. I have a copy
of the MRI report but not actual
films. The report reveals rotator
cuff - intact. He did have some AC
arthropathy and edema about the
distal clavicle and the proximal
acromion. Dr. Allard did think he
had a cervical spine etiology and
per patient’s report, he gave him no
impairment rating and released him
to return to go back to full duty.
The patient continues to complain of
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pain in the region of his AC joint
and his rotator cuff for which he is
extremely frustrated. He presents
today for evaluation.

 
Dr. Arnold concluded this summary report as

follows:

IMPRESSION:
1. Right shoulder pain - work

related injury secondary
to aggravation of
underlying AC arthrosis
and persistent AC
arthropathy.

PLAN: I think this is the culprit of
his pain. I do think that is related
to his work injury. I discussed the
options with him. He has failed
therapy, anti-inflammatories, and a
corticosteroid injection. I would
recommend an injection for
diagnostic and therapeutic reasons
to which he agreed...(after the
injection) This got rid of the
majority of his pain. I would
recommend seeing how he does with
this injection. If it does well, we
win. If it comes back, I would
recommend resecting the distal
clavicle. I do think the reason for
distal clavicle resection is
directly related to his work injury
as he had no pain prior to the
injury. He has had some AC
arthropathy over the years. However,
I think the insighting (sic) event
aggravated it to the point that it
has not been returnable. I would
recommend that if he does not get
better, that we proceed with the
distal clavicle resection,
acromioplasty. I would like to get a
copy of the actual films. At the
current time, I would not lift,
push, or pull more than 100 pounds
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and I would not do any overhead
activity. He will return to see me
in a month and if he is not better,
we will take out the distal
clavicle. 

          In June of 2014, the claimant presented to Dr.

Luke Knox for a cervical evaluation.  In a clinic note

dated August 1, 2014, Dr. Knox wrote:

HPI: Mr. Jackie Stone was seen in
the Neurosurgery Clinic for follow-
up on 08/01/14. He recently
underwent an MRI scanning a few
weeks ago. The most salient feature
appears to be the herniated disc at
C6-7 primarily on the left. A major
component of Mr. Stone’s complaints
is on the right. Apparently, he has
seen Dr. Arnold for the right
shoulder discomfort and has
undergone physical therapy. He
actually underwent physical therapy
through Total Spine, which afforded
tremendous benefit to his neck and
arm symptoms. He does have a
significant component of left arm
symptoms as well, but most if his
difficulty is on the right,
obviously clouding the issue.

Mr. Stone asked if this arose from
his injury that occurred at work 1-
1/2 years ago in December of 2012.
It appears to be multifactorial in
nature. He certainly, by history,
seems to indicate a significant
component of neck and arm pain
primarily on the right. There is a
significant element of shoulder
pathology causing his persistent
difficulties.

PLAN: The bottom line is that he
continues to improve with his
current physical therapeutic
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endeavors. His MRI scan does not
indicate anything that he has to
have repaired and as long as he can
manage this without surgery, it
would probably be in his best
interest to continue with
conservative measures.

          The record reveals that the claimant has an

extensive history of pre-existing conditions ranging

from cervical problems to right hip complaints.  A

review of the claimant’s medical records shows that the

treatment the claimant has received for these conditions

dates back to September 13, 2006, when he was involved

in a  motor vehicle accident.  The claimant underwent an

MRI of his cervical, thoracic, and lumbar spine at that

time which showed degenerative changes in his cervical

spine, with otherwise normal findings.  In a report of

the claimant’s follow-up treatment with Dr. Lofton, he

noted that the claimant reported “continued soreness in

his neck, shoulders and back.”  Dr. Lofton added that

the claimant “stated at the end of his exam that this

was a workman’s comp case and we did not know this.” 

Dr. Lofton referred the claimant to physical therapy in

order to address his reported neck and back pain.  Dr.

Lofton released the claimant from his care pursuant to

this incident on March 6, 2007.
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          Likewise, on August 22, 2008, the claimant

presented to the UAMS Family Clinic in Springdale for

right hip pain that radiated down into his leg below his

knee.  According to the claimant, this pain had started

two weeks prior to that date and it was not the result

of trauma.  The claimant was diagnosed with bursitis and

prescribed medications. 

          The claimant eventually underwent right hip,

pelvic, and lumbar MRIs pursuant to these symptoms. 

Medical records from August 25, 2008, show that these

studies revealed normal findings in the claimant’s

pelvis and hip. The MRI scan of the claimant’s lumbar

spine, however, revealed mild degenerative changes at

the L4-L5 and L5-S1 levels.

          Clinic notes from the Huntington Chiropractic

Clinic in Springdale reveal that the claimant received

treatment there beginning in November of 2001 for a

variety of reasons.  Most notably are the clinic notes

beginning in November of 2011, which reflect that the

claimant was treated for lumbago, thoracic spine pain,

and cervicalgia.  Muscle spasms were among the

claimant’s symptoms at that time.  The claimant

described his symptoms as radiating, dull, aching, and

deep pain that kept him awake at night. Activities
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listed that were said to aggravate the claimant’s

symptoms included walking, sitting, bending, standing,

and twisting.  The claimant’s lumbar spine appeared to

be the area most affected by these symptoms.  The

claimant continued to receive regular treatment for

these symptoms through August 27, 2012.

          The claimant was questioned concerning his

chiropractic treatment with Dr. Dale Huntington at the

hearing before the Commission on October 27, 2014.  The

claimant’s testimony in this regard reflects, in part,

as follows:

Q. I know that you have sought
chiropractic treatment over the
years - - 

A. Uh-huh.

Q. - - is that right?

A. Yes, sir. I’m sorry. Yes.

Q. I am not sure you remember the
name, but we established (during
deposition)it was Dr. Dale
Huntington - -

 
A. Yes, sir.

Q. - - with Huntington Clinic, is
that right?

A. Yes, sir.

Q.  And you had seen Dr. Huntington
as far back as 2001. Does that sound
about right - -
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A. Oh, yeah.

Q. - - if the record shows that?

A. Probably would be before then.

Q. They may have destroyed the
records, but you have been seeing a
chiropractor for years - -

 
A. Yes, sir.

Q. - - for various muscle pains,
including neck, right?

          A. Correct.

Q. You know that what the thoracic
is, mid-back?

A. Yes, correct.

Q. And also low back?

A. Correct.

Q. And did your treatment with Dr.
Huntington continue up until 2012?

A. I would say it may have. I don’t
remember the dates or anything. I
know when this incident happened, I
did not go back to see him because I
didn’t want any confusion.

 
Q. And when you went to see Dr.
Huntington, were you having muscle
spasms?

A. I just had pain. I didn’t know
what it was, so he is the one who
told me what it was.

Upon confirming that the claimant reported no

specific injury to Dr. Huntington...



     STONE - G301350 15

Q. And you were also complaining, at
least periodically, to Dr.
Huntington of some right shoulder
problems, weren’t you?

A. Okay. Probably, yes.

Q. And so you were having right
shoulder problems before this
December 2012 injury, right? 

A. I was, but it wasn’t the same
type of pain or in the same place.

...

Q. This is in respondent’s exhibit,
Page 76. It’s a report from
Huntington Clinic. It gives the
reason that you were there, and it
reads as follows: “Reports he
aggravated his right upper back
shoulder region over the weekend.”
Do you remember giving that history
to Dr. Huntington?

A. No.
 

Q. Okay. Do you remember that event
where you we having pain?

A. No.

Q. But that would have been the type
of symptom or the types of symptoms
you would have been having during
this period where you were seeing
Dr. Huntington?

A. Yeah.

Q. And, again, on the same report at
the top, it says, “Lately he has had
neck and back pain that began
without specific incident.” So you
just started hurting and it was time
to go back to the chiropractor?

A. I guess so.
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Q. Okay. All right. Do you remember
- - and this was one week earlier,
July 23, 2012 - - where you reported
to the chiropractor at the
Huntington Clinic, it says, “Reports
some exacerbation in the mid
thoracic region on the right side
along the vertebral border of the
scapula?” Do you know where he’s
talking about?

A. No.

Q. Are you aware that’s the same
region Dr. Arnold wants to do the
procedure on?

A. I was not, no.
...

Q. And, again, this is August 6,
2012, so we are getting closer to
the injury. It says, “Upon
questioning, they related that the
symptoms were aggravated by
activities involving movement.” And
then it says on the next page, Page
85, “There is some localized region
around the right shoulder scapular
region.” Do you know where he is
referring to when he says the right
scapular region?

A. I would assume that it’s the
shoulder.

          The claimant consistently testified that his

shoulder pain after his work-related incident was

different than it ever was before, and that it was in a

different area of his shoulder than prior to the

December 2012 event.  The claimant admitted that his
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symptoms improved with the treatment provided by Dr.

Knox.

          The administrative law judge and now the

majority have found that the claimant is entitled to

treatment based primarily on the fact that the claimant

failed to complain of shoulder problems prior to his

work-related injury.  More specifically, whereas the

administrative law judge and now the majority

acknowledged that the claimant’s medical records clearly

showed that he had pre-existing degeneration in his

right shoulder, they reasoned that “the December 2012

injury aggravated the claimant’s degenerative shoulder

problems, since he had no shoulder problems prior to

December 2012.”  This is not accurate, however, in that

those same medical records show that the claimant was

assessed with shoulder problems well in advance of the

December 2012 incident, and that he had, in fact, been

treated for his shoulder symptoms within five months of

his injury.  Further, the administrative law judge and

now the majority state that both Drs. Allard and Arnold

noted the claimant’s degenerative pathology from their

review of the claimant’s MRI study, but she added that

Dr. Arnold “confirmed” that the claimant did not suffer

from shoulder symptoms prior to his 2012 injury.  Again,



     STONE - G301350 18

this is inaccurate because 1) Dr. Arnold concluded that

the claimant did not suffer from previous shoulder

symptoms based on the history provided to him by the

claimant; and, 2) Dr. Arnold had not treated the

claimant prior to his December 2012 injury, thus he had

no established treatment history with the claimant

wherefrom he could independently confirm such a

conclusion.  Rather, the undisputed facts in this claim

show that Dr. Arnold based his opinion concerning the

etiology of the claimant’s symptomatology on history

provided by the claimant, and that this history was not

consistent with claimant’s medical records.

          The administrative law judge and now the

majority state that it is clear from Dr. Arnold’s clinic

notes that he felt the claimant’s underlying

degenerative condition was aggravated by the claimant’s

December 2012 injury.  I cannot disagree with this

statement inasmuch as the respondents have essentially

accepted the claimant’s claim as such: a temporary

exacerbation of a pre-existing condition.  Beyond that

conclusion, however, the claimant has failed to show

that the resection surgery Dr. Arnold has recommended is

causally connected to that injury.  Rather, the

preponderance of the evidence overwhelmingly shows that
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the purpose for the claimant’s proposed resection

surgery is in order to address his underlying

degenerative condition - - not a temporary exacerbation

of that condition.  

          The courts have found additional medical

treatment to address symptoms of a pre-existing

condition that became symptomatic due to a compensable

injury reasonably necessary.  See, St. Edward Mercy

Medical Center v. Howard, 2012 Ark. App. 673, 424 S.W.3d

881 (2012).  More specifically, in Howard, id., the

court upheld the commission’s finding that Mr. Howard

was entitled to additional medical treatment in the form

of back surgery and related treatment because Howard’s

job-related injury caused a previously asymptomatic

condition to become symptomatic, which, in turn,

resulted in Howard’s need for surgery. Id. I note,

however, that Howard’s treating surgeon, Dr. Alvernia,

testified in deposition that, but for Howard’s

compensable lifting injury, he would not have

recommended surgery for Howard’s underlying degenerative

condition. Id.  Thus, while I recognize that the courts

have found medical treatment to address pre-existing

conditions which have become symptomatic due to a

compensable injury reasonably necessary, I note that
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this simply is not the case here, regardless of whatever

testimony the claimant may offer stating otherwise. 

Indeed, we need look no further than the claimant’s

medical records in order to see that the claimant

suffered from shoulder symptoms prior to December 2012,

and that he received medical treatment for those

symptoms as recently as within five months of his

compensable injury.  According to Dr. Allard, who

treated the claimant contemporaneously with his December

2012 injury, the major cause of the claimant’s symptoms

are his pre-existing osteoarthritis.  Moreover, although

Dr. Arnold opined that the claimant’s injury was the

inciting event that pushed his symptoms to a point of no

return, he did so based upon the history provided to him

by the claimant, which clearly failed to include the

fact that he had been recently symptomatic for shoulder

pain.  Lastly, the claimant claims that his shoulder

symptoms vastly differed from those he had prior to his

compensable injury, yet, no acute pathology was ever

found in the claimant’s shoulder that would account for

such a difference.  Rather, the preponderance of the

evidence reflects that, with no acute pathology on which

to pin his complaints, the claimant’s shoulder pathology

has clearly been degenerative in nature from the onset
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of any treatment he may have received for those

complaints.  Furthermore, we cannot discount Dr.

Allard’s note reflecting that the claimant had

exacerbated that condition twice: once at work and “once

in his car reaching behind the front seat,” at the time

of his treatment with Dr. Allard.

          The Commission is entitled to review the basis

for the medical opinion in deciding the weight and

credibility of the opinion and the medical evidence. 

Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000).  However, the Commission may not

arbitrarily disregard medical evidence or the testimony

of any witness.  Hill v. Baptist Med. Ctr., 74 Ark. App

250, 48 S.W.3d 544 (2001).  

          The Commission is entitled to review the basis

for a doctor’s opinion in deciding the weight of the

opinion.  Further, a medical opinion based solely upon

claimant’s history and own subjective belief that a

medical condition is related to a compensable injury is

not a substitute for credible evidence. Brewer v.

Paragould Housing Authority, Full Commission Opinion,

January 22, 1996 (Claim No. E417617).  The Commission is

not bound by a doctor’s opinion which is based largely

on facts related to him by claimant where there is no
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sufficient independent knowledge upon which to

corroborate the claimant’s claim.  Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983). 

Moreover, the Commission need not base a decision on how

the medical profession may characterize a given

condition, but rather primarily on factors germane to

the purposes of the Workers’ Compensation Law.  Weldon

v. Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W.2d

179 (1996).

          Because Dr. Arnold’s opinion is based

primarily on history provided to him by the claimant and

that history clearly contradicts the medical evidence in

this claim, I give greater weight to the opinion of Dr.

Allard in this claim.  Because Dr. Allard has opined

that the claimant suffered a temporary exacerbation of

his pre-existing degenerative condition, and that the

claimant’s current symptoms are a result of that pre-

existing pathology, I find that the claimant has failed

to prove that any surgical procedure proposed by Dr.

Arnold to repair the claimant’s underlying degenerative

pathology is reasonable medical treatment for the

treatment of the claimant’s compensable injury. 

Further, I note that Dr. Knox’s more recent medical

treatment of the claimant demonstrates that all of his
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symptoms have improved with conservative treatment, as

was confirmed by the claimant in his testimony before

the commission. 

          In light of the claimant’s improvements with

conservative treatment, I further find that the surgery

once proposed by Dr. Arnold is not necessary for the

treatment of any temporary symptoms that may have

resulted from the claimant’s December 2012 injury. 

Therefore, I find that the claimant has failed to prove

that the surgery proposed by Dr. Arnold is reasonably

necessary for the treatment of the claimant’s

compensable injury and this treatment should be denied. 

Accordingly, I respectfully dissent from the majority's

opinion.  

                               
                         KAREN H. McKINNEY, Commissioner


