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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NOS. G307284 & G401560

BONNY S. SETTLES,
EMPLOYEE                         CLAIMANT

THOMAS & BETTS CORPORATION,
EMPLOYER   RESPONDENT 

ACE AMERICAN INSURANCE COMPANY,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED FEBRUARY 9, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed October 9, 2014.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has failed to prove, by a
preponderance of the evidence, that her
right ulnar nerve and right elbow
injuries are causally related to the May
31, 2012, admitted incident and injuries
to her right shoulder and ribs.

4. The claimant has proven, by a
preponderance of the credible evidence,
that her physical problems involving her
right upper extremity which first
manifested themselves in November and
December, 2012, requiring the need for
medical treatment beginning on or about
March 21, 2013, and resulting in her
disability following surgery on December
27, 2013, were the result of rapid and
repetitive work activities causing
injury to her right elbow. The
claimant’s injury has been established
by medical evidence supported by
objective findings. Further, the
claimant has proven that the compensable
injury was the major cause of her
disability and need for treatment.

5. Respondents are responsible for all
outstanding medical and related
treatment for the claimant’s right ulnar
nerve injury, and respondents remain
responsible for continued reasonably
necessary medical treatment.

6. The claimant is entitled to temporary
total disability at the rate of $346.00
per week beginning December 27, 2013,
and continuing through March 14, 2014.
However, respondents are entitled to a
credit and/or offset in the amount of
$250.00 per week during the entire
period of claimant’s total disability
based upon receipt of short-term
disability benefits previously paid
pursuant to Ark. Code Ann. §11-9-411.

7. The claimant’s attorney is entitled to
the maximum statutory attorney’s fee on
the entire amount of temporary total
disability awarded, one-half (½) of
which is to be paid by the respondents



SETTLES - G307284 & G401560 3

and one-half (½) to be withheld from
claimant’s benefits pursuant to, and
limited by Ark. Code Ann. §11-9-715.

8. All additional issues are, by necessity,
reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the October 9,

2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as
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amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

                                 
            
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

Dissenting Opinion

           I must respectfully dissent from the majority

opinion affirming and adopting an administrative law

judge opinion filed on October 9, 2014.  

           The claimant has failed to present compelling

evidence that her work-related activities were

sufficiently rapid and repetitive to satisfy our

statutory requirements to prove compensability.  While

some of the claimant’s described work-related activities

were apparently repetitive, the claimant admitted that
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of the eleven (11) work-related activities she performed

in any given shift, none involved the same movement. 

Thus, none of the work-related activities performed by

the claimant, although repeated several times throughout

the day, placed the same type or amount of stress on the

claimant’s upper extremity - her elbow, in particular. 

In fact, a review of the claimant’s activities shows

that, contrary to the claimant’s testimony, each

different work-related activity required she move her

arm in a different way, thus creating a different kind

of stress with each movement.

           Although both Drs. Lack and Dickson opined

that the claimant’s work activities were conducive to

causing the type of ulnar pathology from which she

suffered, this is insufficient to make a finding that

the claimant has satisfied the rapid repetitive motion

element of proof necessary to prove the compensability

of her claim, primarily because the claimant failed to

show that each repetitive work-related activity she

performed at the time of her alleged gradual-onset,

ulnar injury had the same affect on her right arm or her

right upper extremity.  Rather, the record reveals that,

while some of the claimant’s repetitive work-activities

could have caused an ulnar injury, there is insufficient

evidence to show at what intervals the claimant
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performed these specific activities, how much time

separated these various activities from her other work-

related activities, or at what speed the claimant

performed those tasks. Thus, the claimant has failed to

prove by a preponderance of the evidence that the work-

activities which she alleges caused her ulnar injury

were rapid and repetitive as required by our statute. 

           Notwithstanding the rapid and repetitive

requirement in this claim, which, in my opinion the

claimant has failed to satisfy, the claimant has failed

to prove that a casual connection exists between her

ulnar condition and the work she performed after she

returned to regular duty on October 29, 2012. 

           I find that there is little variance between

the opinions of the two qualified physicians, namely

Drs. Lack and Dickson, offering opinions as to causation

in this claim.  Each doctor opined that 1) the

claimant’s right-elbow symptoms did not manifest

themselves at the time of her May 31, 2012 injury; 2)

that this type of injury is normally caused by

repetitive motion over a period of time (longer than two

weeks) or by one acute event; and, 3) while the

claimant’s described work-activities were conducive to

causing such an injury, two weeks was an improbable

amount of time for this injury to occur.  In fact, the
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only significant difference I note between the opinions

of Drs. Lack and Dickson was that Dr. Lack opined that

the claimant’s work-activities could not have caused a

gradual onset ulnar injury, whereas Dr. Dickson opined

that the claimant’s work-activities caused this injury,

but that the injury developed over time and manifested

in the Fall of 2012.

           The claimant testified that she did not

suffer an acute injury to her elbow, which is consistent

with Dr. Lack and Dickson’s opinions.  Moreover, the

claimant did not have symptoms of an ulnar injury at the

time of her May, 2012, compensable injury.  In fact, the

claimant admitted that she had no symptoms of ulnar

injury prior to November of 2012.  The administrative

law judge found that the claimant’s right elbow symptoms

worsened between November of 2012 and the time the

claimant first received medical treatment for these

symptoms in March of 2013.  Thus, according to the

administrative law judge, this four (4) month period of

time was sufficient for the claimant to develop this

type of injury.  Again, I note that while the claimant

maintains that her condition worsened during this four

(4) month period of time, the claimant insists that her

ulnar symptoms began in November of 2012.  Therefore,

regardless as to how her symptoms progressed after
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November of 2012, the onset of the claimant’s right

elbow symptoms clearly manifested in or about two (2)

weeks after she returned to work at regular duty for the

respondent-employer on October 29, 2012.  

           Because both doctors in this claim agree that

two weeks is insufficient time for such a gradual-onset

type injury to occur, the claimant has no history of an

acute work-related injury to her right elbow, and the

claimant worked restricted duty for several months prior

to her alleged right elbow injury, I find that the

claimant has failed to prove by a preponderance of the

evidence that she developed a right elbow, ulnar nerve

injury as a result of her work-related activities for

the respondent-employer on or after October 29, 2012.

           The weight of the medical evidence in this

claim, to include the opinions of Drs. Lack and Dickson,

fails to establish a casual connection between the

claimant’s work activities after October 29, 2012, and

her ulnar nerve entrapment injury, the claimant has

failed to prove by a preponderance of the evidence that

the two are causally related.  Therefore, I dissent from

the majority opinion finding that the claimant has

proved her claim for compensability.

    
                        _______________________________

KAREN H. McKINNEY, Commissioner


