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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G309351

AURORA SANCHEZ, EMPLOYEE  CLAIMANT

WAL-MART ASSOCIATES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC.,
CARRIER/TPA RESPONDENT

OPINION FILED JUNE 22, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 15, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on July 23, 2014, and contained in a pre-
hearing order filed that same date, are
hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to reimbursement for previous medical
bills by and at the direction of her primary
care physician, Dr. Lavena, including a
referral to Dr. Brown as Dr. Lavena was not an
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authorized treating physician.

3. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to physical therapy as recommended by
her primary care physician, Dr. Lavena.

4. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to additional temporary total
disability from January 30, 2014 to a date yet
to be determined.

5. The claimant has failed to prove by a
preponderance of the evidence that her
attorney is entitled to an attorney’s fee in
this matter.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award the

claimant medical benefits in the form of treatment by

Dr. Lavena including a visit to Dr. Brown on her

referral, medical benefits in the form of physical

therapy recommended by Dr. Lavena, additional temporary

total disability benefits from January 30, 2014 to a

date yet to be determined, and an attorney’s fee, for

her compensable neck and back injuries.

On November 21, 2013, Dr. Berestnev saw the

claimant for a work injury on that date. She reported

that she was unloading trailers. One pallet stack was

too high. As she was working, some boxes fell from the

stack on top of her head and back. She had dizziness,
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nausea, headaches, neck pain, and low back pain. She had

a knot on top of her head. The diagnosis was head

contusion and left rhomboid contusion. She was given a

steroid injection, a non-steroidal anti-inflammatory

medication and an antihistamine medication that reduces

nausea. He noted that she had pain and swelling. An x-

ray showed no acute findings, but degenerative changes

with anterior bone spurring throughout her cervical

spine. He observed pain to palpation of the

occipitonuchal muscles bilaterally, of the cervical

spine and of the left rhomboid muscle. She had some

decreased range of motion of her back. She was

restricted to lifting no more than 10 pounds. 

In the early hours of November 22, 2013, the

claimant presented to Dr. Haney in the emergency room,

reporting that she was struck in the head by a box full

of jeans earlier in the day, that she had been treated,

but that she had a headache, dizziness and vomiting. She

was prescribed hydrocodone-acetaminophen for pain and

ondansetron for nausea. The diagnoses were contusion of

scalp, vomiting and headache. She was also struck by a

second box in the back. She underwent a CT scan which

was normal. She was discharged with improvement.
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An N Form was completed on November 22, 2013,

which stated that the claimant’s head, neck and back

were injured when she was struck on the top of her head,

neck and back.

On November 22, 2013, the claimant returned to

Dr. Berestnev. She reported headaches which were

worsening. She had facial numbness, spasms around her

eyes, and nausea. She reported that she had gone to the

emergency room with a tremendous headache and vomiting.

Her back continued to hurt. He observed full range of

motion of her neck with some pain on side turns and

tilts. She continued to have pain in her occipitonuchal

muscles and her left rhomboid muscle. Dr. Berestnev gave

the claimant a steroid injection and neck stretching

exercises. Her restrictions remained the same.

On November 26, 2013, the claimant returned to

Dr. Berestnev. She stated that the injection helped her

symptoms, but that on Sunday, November 24, her pain came

back. She felt dizzy and was vomiting. She had a lot of

pain in her chest area to upper back, even when sitting.

She stated that the medication helped, but she could not

take it during the day. A chest x-ray showed no rib

fractures. Dr. Berestnev noted full range of motion of
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the neck, pain to palpation of the occipitonuchal

muscles, the paraspinous musculature of the upper back

including the trapezius and rhomboid muscles, of the

thoracic and lumbar spine, and costocartilages

bilaterally. She had decreased active range of motion

due to pain in her chest. His assessment was multiple

contusions with pain concentrated in her neck and

midback, and headaches. He felt that physical therapy

would help. She had another steroid injection, and

physical therapy was prescribed. Her restrictions

remained in place.

The claimant returned to the emergency room on

November 27, 2013 with back pain. On examination,

tenderness, pain and spasm in the low back were

observed. 

On December 17, 2013, Dr. Berestnev noted that

physical therapy had not yet been approved. She

continued to have pain in her neck and upper back and to

have nausea. He noted pain to palpation of the

occipitonuchal muscles, especially on the left, and the

trapezius muscle. His assessment was a head contusion

with post-traumatic headaches and nausea, and neck and

upper back pain. He again prescribed physical therapy
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for her neck and upper back. He planned another steroid

injection, and prescribed Lodine and night-time

Phernergan.

On December 23, 2013, saw APRN Jennings, in

Dr. Lavena’s clinic, with abdominal pain and diarrhea

for two weeks. She was diagnosed with right upper

quadrant abdominal pain, fatigue and dysuria. On

December 30, 2013, the claimant underwent a CT scan for

her right upper quadrant abdominal pain, which showed a

renal stone and no other abnormality. 

On January 2, 2014, the claimant returned to

Dr. Berestnev, reporting that her upper and lower back

were worsening, that the knot on top of her head had

resolved, that her headaches had increased to daily

occurrences and that she continued to do home exercises

as prescribed. She was to continue physical therapy. Her

restrictions were to lift no more than twenty pounds.

On January 6, 2014, returned to Jennings with

continued right-sided abdominal pain and occasional

gastrointestinal issues which were worsened with stress.

She was under increased stress at the time. The APRN had

the claimant evaluated for her anxiety. The claimant

related her anxiety to her work injury and other issues.
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The diagnosis was adjustment disorder with anxious mood,

for which she was to practice self-care and exercise.

On January 16, 2014, the claimant reported

continued neck and back pain, with headaches. Dr.

Berestnev noted her left-sided facial numbness and

referred her to a neurologist for a second opinion. He

returned her to work with no restrictions. 

On January 20, 2014, the claimant returned to

Jennings with abdominal pain. On January 30, Dr. Lavena

evaluated the claimant. She reported headache, numbness

of left side of face, nausea, vomiting, pressure on

head, lightheadedness, dizziness, disorientation, left

ear pain, jaw pain, bilateral hand weakness, and

bilateral leg numbness and tingling. She also reported

three episodes of diarrhea with fecal incontinence. She

had back pain as well. The assessment was concussion,

headache, numbness, anxiety disorder, back pain and

vertigo. She was referred to a neurologist due to her

facial numbness, arm numbness and headaches. She was

given a B12 injection. Dr. Lavena took the claimant off

work from January 30 to February 12, 2014.

On February 5, 2014, Dr. Lavena saw the

claimant again. Her headache was worse, and she had
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dizziness and bilateral ear ache for one week. On

February 11, 2014, Dr. Lavena completed FMLA paperwork,

on the basis of the claimant’s work injury, noting that

she was referred to a neurologist and that she was

diagnosed with headache, concussion, vertigo and

numbness. 

On February 12, 2014, the claimant returned to

Jennings to review her lab and MRI results. She reported

that the Neurontin which Dr. Lavena prescribed at her

last visit seemed to be helping her pain. She was

diagnosed with diabetes mellitus type II, vitamin D

deficiency, migraine and numbness.

On February 18, 2014, the claimant returned to

Dr. Lavena with headache, back pain, neck pain,

dizziness, nausea, and numbness. Neurontin was no longer

helping. The neurology referral was still pending. On

February 27, 2014, the claimant returned to Dr. Lavena.

She had jumpy hands and feet, trouble keeping her

medications down, nausea, vomiting, muscle spasms in

arms, legs and mouth, a burning sensation in her mouth,

left arm pain, and left eye swelling. Dr. Lavena noted

that the claimant had bilateral ear and neck pain with

facial sensitivity. She was seen by a neurologist, Dr.



Sanchez-G309351 10

Brown, who told her the symptoms were probably secondary

to migraines. He started her on amitriptyline, but she

could not tolerate it, due to sleepiness. He also

prescribed sumatriptan, which she had not yet tried. 

On March 13, 2014, an MRI of the claimant’s

neck showed a c5-6 disk herniation on the left that

abutted the cervical cord and adjacent segment

spondylosis at C6-7.

On March 17, 2014, the claimant saw Dr.

Blankenship, who diagnosed tension headache, cervical

spondylosis without myelopathy, displacement of cervical

intervertebral disc, cervicalgia, lumbalgia and rotator

cuff sprain. He stated:

Ms. Sanchez was a very pleasant lady who was
injured by working on November 21, of last
year. She was unloading a trailer. She was
flexed over pushing some boxes, and two boxes
fell on her back and on top of her head with
an axial loading type of injury, The patient
had acute onset of neck and bilateral shoulder
pain. She describes her pain now as mostly
neck in nature, but when it does extend out of
her neck, it extends almost into her whole
body. She was working with light duty of a 20-
pound weightlifting restriction until January
30, when she was taken off because of
dizziness and headaches associated with her
pain. She is currently taking gabapentin at
300 mg three times a day. The patient’s
general neurologic examination is
unremarkable. Her myofascial examination
reveals tenderness in the rhomboids and
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subscapular musculature. Her shoulder
examination reveals that she has some mild
cuff tendinitis bilaterally. Her MRI does
demonstrate a C5-6 disk herniation with slight
caudal migration off to the left-hand side.
This may very well be traumatic in nature, and
certainly an axial load could cause this. She
has some minimal adjacent segment disease. I
have told that it most certainly would not
cause the diffuse type of pain that she is
having, which I think is a secondary
myofascial type of reaction.

...

I have recommended that we discontinue the
patient’s Neurontin and start her on Lyrica. I
told her that Lyrica is a much better
medication for the type of pain that she is
experiencing with a myofascial component than
Neurontin. I have also recommended that we get
started on Celebrex at 200 mg a day. I have
told her the four visits of physical therapy
that she had in January is a adequate course
of physical therapy. I have recommended in
addition to her therapy, utilization of
compound cream in the localized are of her
neck and then have her return to see me in six
weeks. The patient understands and agrees with
the overall game plan. I have also recommended
due to the long duration of pain that she has
experienced that we get her in to see Dr.
David Cannon for an evaluation of cervical ESI
versus facet injections deferring to Dr.
Cannon’s wisdom as to which would be the most
beneficial.

The claimant subsequently underwent physical

therapy at Dr. Blankenship’s direction. She was

evaluated on March 24, 2014. Her cervical and lumbar

range of motion was limited. Her examination in general
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showed pain and apprehension on the claimant’s part,

limiting the conclusiveness of the assessment. Her

potential for rehabilitation was fair. On March 26,

2014, the claimant had increased pain and symptoms with

therapy. 

The claimant returned to Dr. Lavena on April

11, 2014, reporting that she had some improvement but

that her symptoms returned. She was to see Dr. Brown.

The claimant continued to have physical therapy with

improved progress in April, although she had continued

symptoms with guarded and cautious movement, and

improved but painful cervical range of motion. On April

25, 2014, the claimant was seen in Dr. Lavena’s clinic

for her anxiety, depression and chronic pain. On April

30, 2014, the claimant APRN Pinkerton for dizziness,

blurred vision, and hearing difficulty.  She related her

problems to her work injury. Pinkerton diagnosed vertigo

for which medication was prescribed. On May 12, 2014,

Dr. Lavena noted that the claimant had been seeing Dr.

Cannon for pain management. She was also seen for her

anxiety, with some improvement.

On May 29, 2014, Dr. Blankenship noted the

claimant’s lack of improvement after physical therapy
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and an injection by Dr. Cannon. He stated that she had

some cervical spine changes, that would not be

responsible for pain over her whole body. He stated that

her condition was beyond his expertise. He recommended

evaluation by Dr. Thurman for her diffuse myofascial

pain syndrome. 

On July 1, 2014, the claimant was evaluated by

Dr. Ennis, a pain management specialist who wrote:

Aurora presented to our clinic with diffuse
pain pattern, ranging cervical to lumbar, that
began soon after accident at work in November
2013. Reports moving boxes, felt pain to neck
and back soon after. MRI C/S shows disc
herniation at 5/6 with spondylosis at C6/7
without significant central or neural
foraminal stenosis. She has been evaluated by
Dr. Blankenship, previously referred to Dr.
Cannon for CESI; however pain intensified
after ESI. She has also trialed several
medications (Lyrica, gabapentin, celebrex). On
exam today, pain is very diffuse and strongly
myofascial. She is tender to soft touch to
cervical, thoracic and lumbar muscles, Also
she has bilateral arm and hand weakness. Feel
she will benefit more from treatment for
myalgia, including exercise, topicals, trigger
point injection therapy, and Cymbalta. My
belief is that she has developed myofascial
syndrome (possibly fibromyalgia based on
multiple triggers on exam) following her
accident. I feel she has limitations due to
her pain and weakness that make her unable to
fulfill her job duties safely.

The medical records clearly show that the

claimant developed symptoms immediately upon the
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occurrence of the work injury, when boxes full of jeans

dropped onto her head, neck, shoulders and back. The

claimant never recovered from these symptoms and

developed more symptoms, both physical and mental or

emotional, as a result. While Dr. Berestnev noted the

claimant’s continued neck and back pain, with headaches,

as well as left-sided facial numbness and referred her

to a neurologist for a second opinion, he still returned

her to work with no restrictions on January 16, 2014. On

her own, the claimant sought treatment for her continued

symptoms, and finally in May 2014, Dr. Blankenship

determined that the source of her problem was a

myofascial injury, and in July, Dr. Ennis confirmed this

fact. 

Dr. Berestnev’s error in failing to consider a

myofascial injury is insufficient to end the claimant’s

healing period or need for treatment. The claimant was

compliant with the treatment offered, despite increasing

pain as the cause of her symptoms was overlooked. Even

during physical therapy, the claimant’s symptoms were

irritated, not eased. Until Dr. Blankenship and Dr.

Ennis determined the source of her difficulties,

treatments aimed at problems which were not the source
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of her difficulties were doomed to failure.

Because Dr. Lavena was treating the claimant

for symptoms which resulted from the compensable injury,

which were not resolved at the time of Dr. Berestnev’s

release of the claimant, and which have only recently

been adequately diagnosed, that treatment is clearly

causally related to the compensable injury and

reasonably necessary for the symptoms and limitations

resulting from it. I would award the claimant the

medical treatment of record by and directed by Dr.

Lavena. Physical therapy, directed at the claimant

fascial issues, as well as her cervical condition, is

quite appropriate for the claimant’s continuing issues.

Dr. Lavena took the claimant off work as a

result of the dizziness and headaches which resulted

from the compensable injury. Dr. Lavena released the

claimant to work on June 3, 2014. On July 1, 2014, Dr.

Ennis took the claimant back off work again. I would

award the claimant temporary total disability benefits

from January 30 to June 3, 2014, and beginning July 1,

2014 to a date yet to be determined. The claimant was

unable to work, as directed by her physician, and still

within her healing period. I would also award an
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attorney’s fee on the indemnity benefits awarded.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


