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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed February 12, 2015.  The administrative law

judge found that the claimant failed to prove her

depression was compensable.  After reviewing the entire

record de novo, the Full Commission reverses the

administrative law judge’s opinion.  The Full Commission

finds that the claimant proved she sustained a

compensable mental injury.    
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I.  HISTORY

The parties stipulated that Deanna Secrist, now age

44, sustained a compensable injury to her back.  The

claimant testified that the compensable injury occurred

on September 9, 2010.  The claimant testified that she

“tweaked” her back while preventing a student from

falling.  Dr. J. Michael Standefer assigned the claimant

a 7% anatomical impairment rating on May 10, 2011.

The claimant testified that she sustained another

work-related injury on May 13, 2011: “I had a student

who was having behavioral issues.  She ran out of a door

and then ran back in behind me.  When she came up behind

me, she hit me full force with both of her hands out in

front of her and she hit me in my lower back....It

increased my pain.”    

Dr. James B. Blankenship performed surgery on

April 11, 2012: “Anterior lumbar interbody arthrodesis

at L5-S1 with Brigade implant, intrathecal injection of

Duramorph and fentanyl for preemptive and postoperative

analgesia, bone marrow aspirate from the right anterior

iliac crest....An L4-5 anterior lumbar interbody

arthrodesis extreme lateral approach with Peak interbody

implant and lateral fixation was also performed.”    
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The claimant was discharged on April 12, 2012 with the

diagnoses, “L5-S1 disc herniation with a grade 5 annular

tear and extreme lateral disc herniation with bilateral

lower extremity pain in the L5 distribution.”  

The claimant was provided physical therapy

following surgery.  Dr. Blankenship noted on April 26,

2012, “She is two weeks out from her two-level

arthrodesis.  She rates her pain today at 5 percent

towards the worst pain imaginable, which compares to her

pre-operative rating of 80 percent.  She is very pleased

with her surgical outcome, and she is taking minimal

narcotics for incisional pain....She is very pleased

with her early surgical recovery as am I.”  The claimant

continued to receive physical therapy.  

Rhonda Findley, APN noted on May 21, 2012, “She

states that her low back pain is only minimal.  It is a

dull ache and states that today, she is not having any

pain.  She tells me that she is well pleased with her

surgical outcome and that her preoperative pain has

completely resolved....”  At a hearing held on June 12,

2012, the claimant testified that she benefitted from

surgery performed by Dr. Blankenship.  An administrative

law judge filed an opinion on September 10, 2012 and
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found that the claimant proved she was entitled to

surgery performed by Dr. Blankenship on April 11, 2012. 

The parties have stipulated that “prior opinions are res

judicata and the law of the case.”    

Rhonda Findley’s impression on December 10, 2012

was “Post laminectomy syndrome with bilateral lower

extremity paresthesias.  Patient improved from last

visit with a decrease in her VAS....Patient does have

flare-ups in her low back pain that is well controlled

with antiinflammatories.”

Rhonda Findley saw the claimant on September 23,

2013: “States that she had an acute exacerbation in her

pain a couple of weeks ago after a student ran over her

in the hallway.  Her pain is better on exam today but

tells me that her pain last week was so severe that she

was not able to work.”  

The claimant received pain management from Dr. Mary

F. Daut beginning January 7, 2014.  Dr. Daut stated,

“Patient has failed numerous pain medications as well as

surgery, and injections.  Cont with TENS unit.  Try

hydromorphone 2mg q8 prn.  Other option class left is

Fentanyl patch or morphine.”  Dr. Daut’s assessment on
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January 16, 2014 included “Depressive disorder, not

elsewhere classified.”  

Rhonda Findley reported on January 29, 2014, “She

was involved in a work related injury that resulted in a

disc protrusion with annular tear at the

lumbosacrum....After failing routine and conservative

therapies she underwent a lumbar fusion.  She did well

for a while but started experiencing some worsening

right sided low back pain and lower extremity numbness. 

She does have some right SI joint pain as well.  Her

pain has continued to be quite a nuisance and interferes

with her daily activities.  We have tried topical

analgesics, physical therapy, TENS unit and oral

analgesics.  I have exhausted all that I know to try to

help with the patient’s pain complaints and felt that

she would benefit from seeing a physiatrist and pain

specialist.”  

The claimant began treating with Dr. John H.

Childers, Jr., a “Psychologist & Licensed Professional

Counselor,” on March 17, 2014.  Dr. Childers noted that

the claimant had undergone a lumbar fusion and was

suffering from chronic pain.      
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A pre-hearing order was filed on September 11,

2014.  The claimant contended, “On September 9, 2010,

the claimant hurt her back when she was trying to keep a

child from falling.  On May 13, 2011, the claimant

injured her back when a child ran up behind her and hit

her in the low back, reserving all other issues.” 

Respondent No. 1 contended, “all mileage expenses have

been paid.  The respondents controvert any claim for

depression.”

The parties agreed to litigate the following

issues:

1.  Whether or not the claimant’s depression
is a compensable consequence of her
compensable injury.
2.  Whether the claimant is entitled to
related medical.
3.  Whether the claimant is entitled to
reimbursement for mileage expenses.

Dr. Childers saw the claimant on October 14, 2014

and noted the following symptoms of depression:

• Crying more
• Want to leave the house and do things but
body doesn’t allow me
• Wanting to sleep
• Sleeping 1-2 hours due to pain
• Social withdrawal
• Fatigue; low energy
• [Unintelligible] is an effort
• Had days I don’t get dressed 3-4 days out
of 7
• No suicidal ideation
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Dr. Childers stated on October 23, 2014, “Deanna

appears to be experiencing mixed symptoms of depression

and anxiety.  This seems typical given her chronic pain. 

I would request consideration to be given to prescribing

an antidepressant.”  

After a hearing, an administrative law judge filed

an opinion on February 12, 2015.  The administrative law

judge found, among other things, that the claimant

“failed to prove by a preponderance of the evidence that

her depression is a compensable consequence of her

compensable injury.”  The claimant appeals to the Full

Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-113(Repl. 2012) provides:

(a)(1) A mental injury or illness is not a
compensable injury unless it is caused by
physical injury to the employee’s body, and
shall not be considered an injury arising out
of and in the course of employment or
compensable unless it is demonstrated by a
preponderance of the evidence; provided,
however, that this physical injury limitation
shall not apply to any victim of a crime of
violence.
(2) No mental injury or illness under this
section shall be compensable unless it is also
diagnosed by a licensed psychiatrist or
psychologist and unless the diagnosis of the
condition meets the criteria established in
the most current issue of the Diagnostic
and Statistical Manual of Mental Disorders.  
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An administrative law judge found in the present

matter, “2.  The claimant has failed to prove by a

preponderance of the evidence that her depression is a

compensable consequence of her compensable injury.”  The

Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable mental injury in accordance with Ark. Code

Ann. §11-9-113(Repl. 2012).

The parties stipulated that the claimant sustained

a  compensable injury to her back on September 9, 2010. 

The claimant was assigned a 7% anatomical impairment

rating on May 10, 2011.  The claimant sustained another

compensable injury on May 13, 2011.  Dr. Blankenship

performed surgery in April 2012.  The claimant initially

reported a decrease in her pain complaints as a result

of surgery, but she eventually again began suffering

from chronic and debilitating back pain.  Dr. Daut

assessed “Depressive disorder” in January 2014.  The

claimant began treating with a psychologist, Dr.

Childers, in March 2014.  Ark. Code Ann. §11-9-

113(a)(1)(Repl. 2012) provides that a mental injury or

illness is not compensable “unless it is caused by

physical injury to the claimant’s body.”  The
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respondents in the present matter state that there is

“no doubt that the claimant sustained a physical injury

so she meets the criteria of Subsection (a)(1).” 

However, the respondents argue that there is no evidence

demonstrating that the diagnosis of depression meets the

criteria established in the Diagnostic And Statistical

Manual Of Mental Disorders.

The administrative law judge determined that there

was no evidence demonstrating that Dr. Childers

referenced the Diagnostic And Statistical Manual Of

Mental Disorders in diagnosing the claimant with

depression.  The Commission is to translate evidence

into findings of fact.  Polk County v. Jones, 74 Ark.

App. 159, 47 S.W.3d 904(2001).  Moreover, the Full

Commission reviews an administrative law judge’s

decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent

of that done by an administrative law judge.  Crawford

v. Pace Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996). 

Dr. Childers reported on October 14, 2014 that the

claimant was suffering from symptoms which included

increased crying, fatigue, insomnia, and social

withdrawal.  The Diagnostic And Statistical Manual Of
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Mental Disorders, Fifth Edition, p. 160, lists the

diagnostic criteria for Major Depressive Disorder.  At

least five or more symptoms must be present during a

two-week period, including 1.  Depressed mood most of

the day; 2.  Markedly diminished interest or pleasure in

all, or almost all, activities most of the day; 4. 

Insomnia or hypersomnia nearly every day; 6.  Fatigue or

loss of energy nearly every day; and 8.  Diminished

ability to think or concentrate nearly every day.  The

evidence in the present matter, based on the medical

records, Dr. Childers’ reports, and the claimant’s

testimony, demonstrates that Dr. Childers’ diagnosis of

depression meets the criteria in the DSM-5.  

The Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a

compensable mental injury, Major Depressive Disorder,

which was caused by physical injury to the claimant’s

body.  The evidence shows that the claimant’s complaints

of pain emanating from her compensable injuries resulted

in a diagnosis of Major Depressive Disorder.  The

evidence shows that a licensed psychologist diagnosed

the mental injury, and the evidence shows that the

diagnosis meets the criteria established in the most
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current issue of the Diagnostic and Statistical Manual

of Mental Disorders, namely, the DSM-V.       

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved by a preponderance of the evidence that she

sustained a compensable mental injury in accordance with

Ark. Code Ann. §11-9-113(Repl. 2012).  The claimant

proved she was entitled to treatment of record provided

by Dr. Childers and mileage requests related to

treatment with Dr. Childers.  For prevailing on appeal

to the Full Commission, the claimant’s attorney is

entitled to fees for legal services in the amount of

five hundred dollars ($500), pursuant to Ark. Code Ann.

§11–9-715(b)(Repl. 2012).

IT IS SO ORDERED.   

                               
SCOTTY DALE DOUTHIT, Chairman

                               
PHILIP A. HOOD, Commissioner

Commissioner McKinney Dissents.

Dissenting Opinion

I respectfully dissent from the majority

opinion finding that the claimant proved that she
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sustained a mental injury as a result of her compensable

back injury.  

It is undisputed that the claimant sustained a

compensable back injury in 2010, and that she underwent

surgery in 2012 as a result of that injury.  The medical

records in this claim confirm that the claimant’s

surgery successfully alleviated the majority of her

symptoms, until she suffered an “acute exacerbation” of

her injury in September of 2013 as the result of another

work-related incident.  

The record shows that the claimant received

pain management services from Dr. Mary Daut beginning in

January of 2014.  Dr. Daut’s assessment of the

claimant’s condition on January 16, 2014, included

“Depressive disorder, not elsewhere classified.”  Dr.

Daut took the claimant off of dilaudid and prescribed

Celexa for “anxiety and depression.” 

On January 29, 2014, Rhonda Findley, APN,

stated as follows: “Her pain has continued to be quite a

nuisance and interferes with her daily activities. We

have tried topical analgesics, physical therapy, TENS

unit and oral analgesics. I have exhausted all that I

know to try to help with the patient’s pain complaints

and felt that she would benefit from seeing a

physiatrist and pain specialist.”  On February 25, 2014,
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Dr. Daut recommended that the claimant try Xanax for

“anxiety of pain,” and she referred her for cognitive

behavioral therapy. 

The claimant began treating with “Psychologist

and Licensed Professional Counselor,” John Childers,

Ed.D., on March 17, 2014.  On October 14, 2014, Dr.

Childers reported that the claimant was suffering from

symptoms including increased crying, fatigue, insomnia,

and social withdrawal, which he attributed to the

claimant’s chronic back symptoms.

As the administrative law judge noted, Dr.

Childers’ clinic notes were all hand-written and, at

times, difficult to decipher.  However, on or about

October 14, 2014, Dr. Childers noted “symptoms of

depression.”  He further noted that, among other things,

the claimant reported that she was “crying more”; she

wanted to “leave the house,” but her “body doesn’t allow

me”; she was only sleeping one to two hours due to pain,

and; she was experiencing social withdrawal, fatigue,

and low energy.  In addition, the claimant reported that

she had “bad days” approximately three to four days a

week on which she did not get dressed.

A fax cover sheet from Dr. Childers to Regina

Thurman dated October 23, 2014, states as follows:

MESSAGE: RE: Deanna Secrist      
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I have attached session notes
from 10/14/14 as well as the Symptom
Checklist-90-K profile for your
review. Deanna appears to be
experiencing (illegible) symptoms of
depression and anxiety. This seems
logical given her chronic pain. I
would request consideration to be
given to prescribing an
antidepressant. Please (illegible)
to contact me regarding this
patient.

Thanks, John.

It is evident that the claimant sustained a

compensable back injury, and it is arguable that chronic

pain allegedly associated with that injury eventually

caused her to experience symptoms of depression and

anxiety.  Further, it is undisputed that the claimant

was treated by a licensed psychologist who appears to

have logically attributed the claimant’s depression and

anxiety to her chronic pain.  Therefore, the

requirements of Ark. Code Ann. §11-9-113 (Repl. 2012)

have been satisfied to the extent that the claimant

suffered a compensable, physical injury, and she was

eventually treated by a licensed psychologist.

However, whereas the administrative law judge

could find no evidence that Dr. Childers used the

criteria set forth in the Diagnostic and Statistical

Manual of Mental Disorders, Fifth Edition, to diagnose

the claimant’s depression and anxiety, the majority has

gone one step further and diagnosed the claimant’s
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condition using the DSM based upon certain symptoms that

the claimant reported to Dr. Childers.  

While I agree that the Commission is to

translate evidence into findings of facts, and that it

is the duty of the Commission to conduct its own fact-

finding independent of that done by the administrative

law judge, (See, Polk County v. Jones, 74 Ark. App. 159,

47 S.W.3d 904 (2001) & Crawford v. Pace Indus., 55 Ark.

App. 60, 929 S.W.2d 727 (1996), I find that there is no

objective evidence in this claim showing the frequency

and duration of the claimant’s alleged symptoms, nor is

there conclusive evidence that Dr. Childers referred to

the DSM in making a diagnosis of the claimant’s

condition. 

As throughly discussed by the majority, the

DSM is very specific with regard to the frequency and

rate of patient’s symptoms in order for that patient to

be diagnosed with Major Depressive Disorder.  While

Polk, supra, permits the Commission to refer to a manual

which is not in the record, but by law must be consulted

to decide an issue in dispute, and notwithstanding the

general consensus that the claimant appears to suffer

from some form of depression and/or anxiety, I find that

the record as a whole, to include Dr. Childers’ reports

and the claimant’s testimony, does not provide the

specificity of symptoms required by the DSM in order for
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the Commission to unilaterally determine that the

claimant suffers from Major Depressive Disorder.

Therefore, while I concede that the claimant

has been assessed from time-to-time with depression and

anxiety issues, I cannot agree that she has met her

burden of proving that her symptoms meet the specific

requirements for diagnosing Major Depressive Disorder

according to the guidelines set forth in the DSM. 

Therefore, I dissent from the majority opinion finding

that the claimant has proven that she suffers from a

mental injury in the form of depression as a compensable

consequence of her back injury.  

                               
KAREN H. McKINNEY, Commissioner


