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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G402480    

BETTY RATELIFF,
EMPLOYEE                                CLAIMANT

PROGRESSIVE FOOD SERVICE BROKERAGE, 
EMPLOYER                                RESPONDENT 

BRIDGEFIELD CASUALTY INSURANCE CO.,
INSURANCE CARRIER                      RESPONDENT 

     
OPINION FILED JANUARY 14, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE WHITNEY B. JAMES,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed October 1, 2014.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The parties stipulated to an employee-employer- 
    carrier relationship on March 12, 2014, at      
    which time the claimant was earning sufficient  
    wages to entitle her to a compensation rate of  
    $200.00/$150.00 in the event this claim is      
    found to be compensable.  Medical expenses have 
    been paid by the claimant’s group health        
    carrier, Blue Cross/Blue Shield. The claimant   
    is receiving unemployment benefits ($150.00     
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    weekly since June 19, 2014) and social security 
    ($716.00 monthly).

2.  I’m finding that the claimant is compensable.   
         The claimant has proven by a preponderance of   
         the credible evidence that she sustained a      
         compensable injury, caused by a specific        
         incident, arising out of and in the course of   
         her employment which produced physical bodily   
         harm, supported by objective findings,          
         requiring medical treatment or producing        
         disability, pursuant to Ark. Code Ann.
         §11-9-102.

3.  The respondents are directed to pay all medical 
         expenses pursuant to Rule 099.30 within thirty  
         days of receipt.

4.  The respondents are directed to pay the         
         claimant total temporary disability benefits    
         from March 13, 2014 to May 30, 2014 as she was  
         in her healing period and unable to work.

5.  This claim has been controverted and the        
         claimant's counsel is entitled to the maximum   
         attorney's fees to be paid in accordance with   
         Ark. Code Ann. §11-9-715, §11-9-801, and WCC    
         Rule 10.

         Pursuant to the Full Commission decisions of    
         Coleman v. Holiday Inn, (November 21,1990)      
         (D708577), and Chamness v. Superior
         Industries, (March 5, 1992) (E019760), the      
         claimant's portion of the controverted          
         attorney's fee is to be withheld from, and paid 
         out of, indemnity benefits, and remitted by the 
         respondent, directly to the claimant's          
         attorney.

         As a reminder, Ark. Code Ann. §11-9-715 was     
         amended by Act 1281 of 2001, limiting           
         attorney’s fees on medical benefits and         
         services for injuries after July 1, 2001.

6.  If they have not already done so, the           
         respondents are directed to pay the court       
         reporter, Celia Jamison’s, fees and expenses    
         within thirty (30) days of receipt of the bill.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the October 1, 2014 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full
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Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority

opinion affirming and adopting the opinion of the

administrative law judge finding that the claimant

proved she was performing employment services on March

12, 2014, when she slipped and fell while entering her

employer’s facility, fracturing a bone in her shoulder. 

In her opinion filed on October 1, 2014, the

administrative law judge found that the act of carrying

a notebook with a checklist of additional items needed

for a trade show constituted employment services because

1) this checklist was required in order for the claimant

to complete the job; 2) the staff relied on this

checklist to prepare for the trade show; and, 3) the
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claimant’s conduct in carrying this checklist into work

with her was permitted and anticipated by her employer.

Thus, concluded the administrative law judge, “the

claimant was not merely coming and going to work, but

performing an inherently necessary work activity that

carried out the employer’s purpose and advanced the

employer’s interests” at the time of the claimant’s

accident.  I find that the administrative law judge’s

application of the law to the facts in this claim is

flawed.  Further, I agree that by affirming and adopting

the opinion of the administrative law judge in this

claim, the majority is setting a precedent that would

potentially eviscerate the coming and going Rule.

          The facts in this claim are set out as

follows.  The claimant worked as an account executive

for the respondent-employer.  According to the claimant,

her job duties entailed “cooking for the food shows and

helping the presentation of the food shows and

demonstrations.”  The claimant confirmed that keeping up

with inventory for the food shows was also part of her

work-related responsibilities.  

          The claimant described events leading up to

her accident of March 12, 2014, as follows:

          We were preparing for our food show in Hot     
          Springs. So, prior to that day, we would spend 
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          our time packing, and doing our list, and      
          pulling our inventory as far as food products, 
          and preparing for the show itself.

          The claimant stated that on the morning of

March 12, 2014, she and the other employees on her team

were to meet at the office by seven o’clock and go over

their lists in order to make sure that they had not

forgotten anything.  The claimant testified that

afterwards, they were to leave for the show, which was

out-of-town.  The claimant agreed that meeting prior to

the show in order to go over their lists of items missed

or still needed was common procedure for she and her

fellow employees.  

          The claimant stated that she arrived at the

her place of employment at six forty-five on the morning

of March 12, 2014, she came to the back door of the

building, and she fell.  The claimant confirmed that she

was carrying her list in her notebook at the time of her

slip-and-fall accident.  The claimant attributed her

accident to either having hung her foot on the door

facing as she was entering the building or to just being

clumsy. 

          On cross-examination, the claimant confirmed

that she had driven her personal vehicle to work on the

morning in question.  The claimant further confirmed
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that the building at which her accident occurred was the

respondent-employer’s main office building.  The

claimant agreed that she had her own office within this

facility.  The claimant reiterated that she was entering

the building with the intention of going over her list

with the team, then she intended to drive to the trade

show.  In later testimony, the claimant affirmed that

carrying her portfolio (notebook) into meetings is

necessary to her job.  The claimant further confirmed

that each team member has their own list upon which they

“jot[]” down missed items.  

          The testimony of the claimant’s supervisor,

Jeffrey Murphy, reflects that he was an eyewitness to

the claimant’s March 12, 2014, accident.  Mr. Murphy

described events surrounding the claimant’s accident as

follows:

         Okay. I got to work.  I was the first one       
         there.  I opened the back door, made a pot of   
         coffee.  I was waiting for everybody else to    
         get there.  I’m waiting for Betty especially    
         with our list.  She’s the one who had the       
         list.  The wind was blowing really bad that     
         morning.  I saw Betty pull up.  I went out and  
         opened the door for her. And she got to the top 
         of the steps and fell inside of the building,   
         and I believe probably from her shin down was   
         outside the building.

         Mr. Murphy confirmed that once the claimant was

able to get up from her fall, he retrieved the list from
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her and proceeded with their meeting.   Mr. Murphy

further confirmed that the claimant was required to come

to the office on the morning of March 12, 2014, prior to

going to Hot Springs for the food show.  Mr. Murphy

stated that they were not discussing work at the time of

the claimant’s fall. 

         In order for an accidental injury to be

compensable, it must arise out of and in the course of

employment. Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.

2009).  A compensable injury does not include an injury

that is inflicted upon the employee at a time when

employment services are not being performed.  Ark. Code

Ann. § 11-9-102(4)(B)(iii)(Supp. 2009).  The phrase “in

the course of employment” and the term “employment

services” are not defined in the Workers’ Compensation

Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372, 284

S.W.3d 57 (2008). 

         An employee is performing employment services

when he or she is doing something that is generally

required by his or her employer.  Id.; Pifer v. Single

Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  The

Commission uses the same test to determine whether an

employee is performing employment services as we do when

determining whether an employee is acting within the
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course and scope of employment. Jivan v. Econ. Inn &

Suites, 370 Ark. 414, 260 S.W.3d 281 (2007).  The test

is whether the injury occurred within the time and space

boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the

employers interest, directly or indirectly. Id. 

However, injuries sustained by employees while going to

and returning from their regular place of employment are

not, as a general rule, deemed to arise out of and in

the course of employment within the meaning of the

Workers’ Compensation Law.  Moncus v. Billingsly

Logging, 366 Ark. 383, 235 S.W.3d 877 (2006).  

         The case that I find most analogous to this

case is that of Campbell v. Randal Tyler Ford Mercury,

Inc., 80 Ark. App. 35, 13 S.W.3d 916 (2000).  In

Campbell, the Court of Appeals affirmed the Commission’s

denial of benefits for a claimant who was killed in a

one-car accident while driving to work, even though the

claimant was returning paperwork to the office at the

time of his accident.  Whereas the claimant in this

claim was not driving at the time of her accident, the

claimant here, like the claimant in Campbell, was still

engaged in the act of coming to work when she slipped

and fell while entering the facility.  And, although the
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claimant was carrying a notebook that contained a list

of items to be covered at a morning meeting, the

claimant was not discussing that list with anyone at the

time of her accident nor was she in any way performing a

work-related duty by simply carrying her notebook

inside.  While I acknowledge that the claimant’s list of

items still needed for the food show was pertinent for

purposes of the morning meeting, I note that this list

could have already been in the claimant’s office or even

in her head at the time of her accident.  Simply put,

while it was necessary for the claimant’s supervisor to

be informed that morning by all members of the

claimant’s team of items still needed for the food show,

thus making this information essential, the record fails

to reflect that the claimant was required to present

these items in a list in written form, nor was she

required to keep her list in her notebook.  The

claimant’s only requirement was to convey the items on

her list to the  others at their pre-show meeting.  

         The facts in this claim are clear and

unambiguous: the claimant was entering her building to

begin her work day on March 12, 2014, when she slipped

and fell, injuring herself.  Although at the time of

this accident, the claimant was carrying a list which
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she intended to present at a meeting later that morning,

the claimant was not performing employment services in

that she was still engaged in the act of coming to work. 

The fact that possession of a physical list is

controlling as to whether the employee is covered by

workers’ compensation is not supported by law. 

Therefore, I respectfully dissent from the majority

opinion.

                                                        
                         KAREN H. McKINNEY, Commissioner

 


