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Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed January 27, 2015.  The administrative law

judge found that the claimant did not prove he was

entitled to additional medical treatment.  After

reviewing the entire record de novo, the Full Commission

affirms the administrative law judge’s opinion.  

I.  HISTORY

The claimant, now age 36, testified that he became

employed with the respondents in about September 2012. 

The parties stipulated that “the claimant sustained a

compensable injury to his low back on January 5, 2013.” 
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The claimant testified that he slipped, twisted, and

heard a “pop.”  An x-ray of the claimant’s lumbar spine

was taken on January 7, 2013, with the findings, “No

acute fractures or dislocations.  Lumbar scoliosis is

present.”  

Dr. Konstantin V. Berestnev reported on January 7,

2013:

At the request of and authorization by
Superior Wheel, we are seeing Mr. Fabio
Rodriguez-Caminero....The patient states that
he slipped on some oil that had dripped on the
floor.  The patient complains of left hip and
low back pain....

Dr. Berestnev assessed “Low back pain, overexertion

from sudden strenuous movement.”  Dr. Berestnev treated

the claimant with an injection, medication, and

stretching exercises.  The claimant testified that he

did not benefit from treatment provided by Dr.

Berestnev.  

Dr. Berestnev stated on January 28, 2013, “The

patient has back pain with symptoms of nonorganic back

pain.  Treatment plan:  The patient will need to

condition his back.  We are going to recommend physical

therapy to the back.”  The claimant began receiving

physical therapy on January 29, 2013.
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A physical therapist reported on February 11, 2013:

The patient states he is continuing to have
significant pain radiating down his right
lower extremity.  Today we begin with ice and
electrical stimulation in left side-lying.  He
then continues with a sciatic nerve glide in
sitting position as well as hip adduction in
side-lying with a pillow between his knees. 
He also moves to standing for hip hiking.  In
sitting he also continues with marching as
well as transverse abdominal bracing.  We have
made little progress with him.  This is his
6th and final visit on a 6 visit script.  He
is scheduled to see the doctor following
today’s visit.    

Dr. Berestnev reported on February 11, 2013, “The

patient stated that he still has pain after completing

six physical therapy treatments....The patient has what

appears to be nonorganic back pain and since he has not

improved with physical therapy, we are going to order an

MRI of his lower back to look for an organic cause of

his back pain.  Otherwise, I am going to keep him on

medication which, according to the patient helps him.”  

An MRI of the claimant’s lumbar spine was taken on

February 22, 2013, with the following impression:

1.  Mild degenerative changes involving the
lumbar spine with disc herniations involving
the L3-4 and L5-S1 levels.
2.  Moderate central canal stenosis involving
the L5-S1 level predominantly secondary to
previously noted disc herniation.  

Dr. Berestnev stated on February 28, 2013, “The
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patient continues to be symptomatic and since he has

mild disc bulging with herniated disc finding on MRI at

L3-4 and L5-S1 level, I would like to obtain the opinion

of a neurosurgeon.”  

Candace Harper, P.A., saw the claimant at Northwest

Arkansas Neuroscience Institute on April 2, 2013:

The patient is being seen for an initial
lumbar spine PT evaluation and is [referred
by] Dr. Berestnev.  The indication for this
visit is herniated lumbar disc.  (Slipped at
work and caught himself on wall on 1/24/13. 
Denies previous back problems)....The patient
presents with complaints of sudden onset of
constant episodes of back pain, described as
sharp....

Patient’s MRI from Open MRI is of very poor
quality.  He has L5-S1 and L3-4 disc
degeneration with small protrusions.  I am
unable to evaluate the extent of foraminal and
lateral recess stenosis due to the poor
quality of the axial images.  I recommended a
repeat MRI at a higher quality scanner for
further evaluation.  Once reviewed I am happy
to offer an opinion regarding surgery vs.
continued conservative care. 

 
Candace Harper assessed “1.  Herniated lumbar disc. 

2.  Lumbar Disc Degeneration.  3.  Lumbar

Radiculopathy.”  

An MRI of the claimant’s lumbar spine was taken on

April 5, 2013, with the following impression:

1.  L3-4 central annular tear with moderate
disc protrusion resulting in moderate central
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canal stenosis.
2.  L5-S1 central annular tear with moderate
disc protrusion but no high-grade central
canal stenosis.
3.  Severe right neuroforaminal narrowing with
impingement of the exiting L5 nerve root due
to facet hypertrophy and foraminal disc
component. 

 
Candace Harper noted on April 8, 2013, “Patient had

repeat MRI at Washington Regional Medical Center.  His

MRI findings are inconsistent with the patient’s pain

pattern and physical exam.  Therefore, no surgery is

recommended.  This was reviewed with Dr. Armstrong as

well.”

Dr. Berestnev reported on April 19, 2013, “The

patient was seen by a neurosurgeon and found to not be a

good candidate for surgery.  He was advised to continue

conservative management.  We offered the patient to have

physical therapy done to his back.  The patient is

agreeable to proceed.  The patient is willing to undergo

another round of physical therapy for his back for

conditioning and vocational rehabilitation type

purpose.”  

The claimant resumed physical therapy beginning

April 26, 2013.  Dr. Berestnev noted on May 6, 2013,

“The patient states he has completed only 3/6 physical
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therapy treatments.  His noncompliance was due to him

not being able to get transportation.  He doesn’t have a

car....The patient continues to have signs of nonorganic

back pain....I think the patient needs to complete his

physical therapy.”    

The claimant followed up with Dr. Berestnev on

May 20, 2013:

Mr. Rodriguez-Caminero presents today for the
injury from 01-05-13.  The physical therapist
reports that Fabio tells him that he can do
the exercises at home.  He doesn’t really need
to come to the physical therapy.  He is
independent with home exercises.  He has had
difficulties with transportation and missed
several therapy sessions.  The physical
therapist estimated that he missed
approximately three, but they were able to
reschedule some.  So, he hasn’t made any
progress according to the physical therapist.

On physical exam today, he continues to have 
signs and symptoms of nonorganic back pain. 
His pain is out of proportion to the clinical
findings.  He continues to have some
inconsistencies.  For example, he had pain on
the exam of his right foot when I was checking
the strength of the right foot.  The patient
has pain in the back from lifting his right
big toe up.  The patient has brisk and
symmetric reflexes bilaterally.  No sensory
deficit to pin prick, but he continues to
have pain on examination of the strength in
the right foot secondary to the pain on
dorsiflexion and pain on resistant extension
of the right leg.  I don’t see any objective
findings.  It is pretty much a subjective
pain which he is reporting.
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Since this is highly suspicious for nonorganic
back pain and the patient has difficulty
attending physical therapy due to
transportation problem and doesn’t
subjectively think that he is getting better,
I think we are left pretty much with just a
functional capacity evaluation of his back at
this point and that is what the case manager
suggests as well.  In the meantime, we are
just going to recommend that the patient
continue with home exercises and continue to
take Percocet at nighttime only on an as
needed basis.

The claimant testified that the respondents

terminated his employment in about January 2014.  The

claimant’s testimony on cross-examination indicated that

his termination was not related to the compensable

injury.  The claimant testified that he re-located to

Houston, Texas in about March 2014.  The claimant

testified that he subsequently became employed as a

school custodian in Houston.    

The record indicates that the respondents arranged

for the claimant to participate in a Functional Capacity

Evaluation, scheduled for 8:00 a.m. on May 8, 2014 in

Deer Park, Texas.   However, the claimant’s attorney

informed counsel for the respondents on May 13, 2014,

“Mr. Rodriguez was not informed by the FCE place that he

had an appointment....When we called to remind him of

his appointment the day before it was scheduled, he
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indicated that he had no transportation.  Therefore, we

rescheduled the appointment for June 3rd.  The scheduler

indicated if he does not make that appointment, it will

not be rescheduled.  He does need transportation because

he only uses a city bus and it stops about 45 minutes

away from the FCE location.  Obviously, this could skew

any test results.  Please advise as to what we should

tell him about the transportation so we can try to get

this case moving.  Thank you very much.”  

The respondents’ attorney replied on May 29, 2014,

“My client doesn’t understand why Mr. Rodriguez didn’t

make the previous appointment.  I personally notified

your office and it was our understanding that the

therapist was going to give the claimant notice. 

Between the two, he should have been notified.  My

client will not provide transportation.  Once we confirm

the claimant attended the appointment, a mileage check

will be sent immediately.”          

A pre-hearing order was filed on August 22, 2014. 

The claimant contended, “On January 5, 2013, the

claimant injured his low back when he slipped and

twisted to catch himself and then lifted a heavy rim. 

He has since moved to Houston, Texas.”
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The respondents contended that they “have not

denied any medical treatment.  The respondents have

scheduled three functional capacity evaluations and the

claimant has failed to appear due to transportation

issues.  The respondents contend that they are not

required to pre-pay transportation expenses prior to a

scheduled appointment.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
medical treatment in Houston, Texas.
2.  Whether the claimant is entitled to travel
expenses related to his compensable injury.  

A hearing was held on November 4, 2014.  The

claimant testified that he continued to suffer from

chronic pain as the result of his compensable injury,

and that he had difficulty in activities such as

climbing stairs, sitting, and sleeping.  

An administrative law judge filed an opinion on

January 27, 2015.  The administrative law judge found

that the claimant did not prove he was entitled to

additional medical treatment.  The claimant appeals to

the Full Commission. 
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II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  Preponderance of the

evidence means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher

Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  It is

the duty of the Full Commission to enter findings in

accordance with the preponderance of the evidence and

not whether there is substantial evidence to support the

administrative law judge’s findings.  Roberts v. Leo

Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983). 

The Full Commission makes its own findings in accordance

with the preponderance of the evidence.  Tyson Foods,

Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348

(1990).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission. 

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676
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S.W.2d 750 (1984).  

Based on the current record in the present matter,

the Full Commission finds that the claimant did not

prove he was entitled to additional medical treatment. 

The parties stipulated that the claimant sustained a

compensable injury to his low back on January 5, 2013. 

Dr. Berestnev prescribed medication for the claimant and

performed injections, in addition to arranging physical

therapy.  The claimant testified that he did not benefit

from any of the treatment provided or arranged by Dr.

Berestnev.  Although suspecting that the claimant’s

symptoms were “nonorganic,” Dr. Berestnev referred the

claimant for a neurosurgical consultation.  

A physician’s assistant, Candace Harper, examined

the claimant at Northwest Arkansas Neuroscience

Institute on April 2, 2013.  Ms. Harper arranged an MRI

of the claimant’s lumbar spine.  Although an MRI on

April 5, 2013 revealed findings including annular tears

at L3-4 and L5-S1, Candace Harper opined that the

claimant was not a candidate for surgery.  Ms. Harper

stated that a physician in the neurosurgery clinic, Dr.

Armstrong, agreed that the claimant was not a candidate

for surgery.  There are no medical opinions of record
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indicating that the claimant requires surgery as a

result of his January 5, 2013 compensable injury. 

Following the neurosurgical consultation, Dr. Berestnev

arranged more physical therapy for the claimant. 

Physical therapy was eventually discontinued, and Dr.

Berestnev again opined that the claimant’s back pain was

non-organic.  Dr. Berestnev recommended a Functional

Capacity Evaluation for the claimant.  The record

indicates that the respondents attempted to schedule

Functional Capacity Evaluations on three different

occasions in Arkansas and Texas, but the claimant has

asserted that he did not have transportation to travel

to a clinic for a Functional Capacity Evaluation.  We

note that the claimant was able to financially afford

commercial air transportation to travel from Houston to

Springdale for the November 4, 2014 hearing.

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant did not prove he was entitled to additional

medical treatment.  The Full Commission finds that the

claimant has received reasonably necessary medical

treatment in the form of medication, injections, and

physical therapy.  There is no medical opinion of record
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stating that surgery is reasonably necessary in

connection with the compensable injury.  The claimant on

appeal does not contend that he is entitled to a

Functional Capacity Evaluation.  The record before the

Commission does not demonstrate that the claimant has

filed a request for a statutory change of physician. 

The Full Commission affirms the administrative law

judge’s finding that the claimant did not prove he was

entitled to additional medical treatment, and this claim

is denied and dismissed.

IT IS SO ORDERED.    

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion in this claim. I would

award the claimant additional medical treatment for his

compensable low back injury on January 5, 2013.
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The claimant was employed in the respondent

employer’s machine shop. His duties were to pick up a

ring and put it on a robot. The robot machined the ring,

and then the claimant smoothed the edges of the ring. He

worked a twelve-hour shift, lifting fifty pounds on a

regular basis. 

The claimant sustained a compensable injury on

January 5, 2013, when he slipped on an oily floor while

attempting to clean a part on a machine. He heard a pop

and felt immediate pain. He worked until he could no

longer tolerate the stabbing pain he felt every time he

picked up a ring. He reported the injury to his

supervisor, and he was sent to Dr. Berestnev on

January 7, 2013, who prescribed medication, performed a

steroid injection and limited him to lifting forty

pounds or less. On January 17, 2013, Dr. Berestnev

prescribed physical therapy and performed a second

steroid injection. The claimant returned to Dr.

Berestnev on January 28, his pain had worsened,

radiating down both his legs. Dr. Berestnev increased

his restriction to lifting no more than twenty pounds.

Physical therapy was continued. After six sessions, he

still had pain. He reported significant pain radiating
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down his right lower extremity. An MRI was performed on

February 22, 2013, revealing disc herniations at L3-4

and L5-S1. Dr. Berestnev recommended that the claimant

see a neurosurgeon, but he was seen by a physician’s

assistant, who repeated the MRI, which showed a central

annular tear with moderate disc protrusion at L3-4, a

central annular tear with moderate disc protrusion at

L5-S1, and severe right neuroforaminal narrowing with

impingement of the exiting L5 nerve. Dr. Berestnev

planned continued conservative care. In May 2013, Dr.

Berestnev directed the claimant to continue a home

exercise program and to use Percocet at night. 

The claimant was terminated in February or

March 2013, for reasons unsubstantiated in the evidence.

The claimant found work in Houston, Texas, as a

custodian at a school. His duties were light duty,

sweeping floors. The claimant testified that this work

is difficult, because of his back pain. 

The claimant was informed, on May 7, 2014,

that a functional capacity evaluation was scheduled for

May 8, 2014, in Deer Park, Texas. The claimant did not

have transportation to get to this appointment from his

home in Houston, Texas. He could not afford to pay for a
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cab ride to the evaluation. The evaluation was

rescheduled for June 3, 2014. The claimant, through his

attorney, requested that transportation be provided,

because the only transportation to which the claimant

had access was a city bus which stopped before it

reached the location of the evaluation. The claimant

would have had to walk forty-five minutes to get to the

evaluation, after the bus ride, which is unreasonable in

light of his back problems and of course would have

changed the results of the evaluation. The respondents

refused to make arrangements, despite acknowledging

their responsibility to pay for the transportation. The

claimant was unable to attend the functional capacity

evaluation. 

The claimant sustained a compensable injury,

for which he received limited treatment. He had

objective evidence of two annular tears with disc

material protruding from the tears, as well as

impingement of the exiting L5 nerve root. The claimant

had no history of back pain or limitations prior to the

compensable injury, and he was able to perform his job

fully until the date of injury. After the injury, the

claimant experienced pain and limitations, was no longer
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able to perform his job, and is now limited to a light

duty position in which he is unable to adequately

provide for his family. 

A neurosurgeon has not evaluated the claimant.

The physician’s assistant did not see a correlation

between the claimant’s complaints and his MRI; however,

even by her notes, the claimant’s complaints of

sacroiliac pain, and numbness and tingling pain with

radiation down his right lower extremity in an S1

distribution are consistent with a L5-S1 tear with

foraminal narrowing. His leg weakness and pain is

consistent as well with his L3-4 and L5-S1 tears and L5

impingement. His treatment has been incomplete, from a

neurosurgical standpoint. 

Dr. Berestnev stated that the claimant was not

a surgical candidate and required continued conservative

care, including pain medication and physical therapy.

Dr. Berestnev did not state that the claimant was no

longer in need of treatment.

Even if the claimant’s objective findings pre-

existed the injury, the claimant’s symptoms did not. The

symptoms developed on the date that he slipped and felt

the pop in his spine, causing severe and increasing
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pain. 

The fact that the claimant missed a functional

capacity evaluation which was scheduled for the day

after he was informed about it should be wholly

irrelevant to this inquiry. The respondents’ provision

of less than a day’s notice to make arrangements,

including transportation and rescheduling of activities,

is unreasonable. The claimant attempted to comply,

nonetheless, but was unable to afford the taxi fare to

attend.

The claimant attempted to comply with the

rescheduled evaluation, but with no personal

transportation and a limited income, the claimant’s

choices were a taxi, which he could not afford, and the

city bus, which did not travel to the destination,

leaving him to walk forty-five minutes to get to the

testing facility, which is unreasonable. The claimant

further attempted to comply, by requesting assistance

from the respondents, who would be responsible for

paying for the transportation after the fact. Yet, this

effort of arranging for a taxi in advance was too much

for the respondents, who now seek to take advantage of

this refusal, by suggesting that the claimant was
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noncompliant.

The majority has affirmed and adopted the

Administrative Law Judge’s statement that the claimant

had “some duty to take the initiative to find a way to

attend medical appointments.” The claimant took the

initiative to find employment after he was terminated by

the respondents, despite his injury and despite the

opportunity to rest on public benefits. The claimant

took the initiative to identify and price his

transportation options, which were limited due to his

financial inability to afford personal transportation.

The claimant identified two options, one which he could

not afford and one which would not get him to the

destination. In light of this, he sought help from the

respondents, asking essentially for them to pay before

the fact, what they would be required to pay after the

fact. So, the claimant has taken the initiative, and he

did his best, but he could not attend the evaluation.

The unreasonableness of this situation is not that the

respondents were asked to assist. It is that they

refused. Further, the subtle suggestion that the

claimant is in the wrong for being poor is disturbing.

Lastly, I note that had the respondents merely
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made arrangements for a ride for the claimant, the

expense of the hearing to the respondents would not have

been incurred. It is nonsensical.

I would award the claimant additional medical

treatment for his compensable back injury.

For the foregoing reasons, I must dissent from

the majority opinion.

                               
PHILIP A. HOOD, Commissioner


