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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 22, 2014.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on October 8, 2014, and contained in a
pre-hearing order filed that same date
are hereby accepted as fact.
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2. The parties’ stipulation with regard to the
average weekly wage and compensation rates for
October 5, 2013 is also hereby accepted as
fact.

3. Claimant has failed to prove by a
preponderance of the evidence that he suffered
compensable injuries to his lumbar spine while
working for respondent on October 5, 2013 or
May 10, 2014.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

dissent from the majority opinion. I would award the

claimant benefits for his compensable injuries to his

lumbar spine on October 5, 2013 and May 20, 2014.

The claimant had worked for the respondent

employer for more than two years at the time of the

first injury. He worked seven days a week, opening the

restaurant, prepping food, cooking breakfast and lunch

foods, stocking and cleaning. 

The claimant saw Dr. Ekman on September 20,

2010, with low back pain since the day before. He was

diagnosed with a lumbar strain and prescribed

medication. He was next seen by Dr. Ekman on November

17, 2011, with knee pain and back pain. It was noted
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that he worked long hours at a restaurant. He was

prescribed medication. On December 8, 2011, the claimant

saw Dr. Ekman with back pain, for which he received

medication, which was refilled on January 23, 2012.

On June 22, 2013, the claimant received

treatment from Dr. Graham, a chiropractor. The employer

paid for this treatment. The claimant was not seen again

by Dr. Graham until October 7, 2013.

On October 5, 2013, the claimant slipped on

some moisture as he walked out of a walk-in freezer with

a box of hash browns. He landed on his buttocks. He had

a sharp pain in his low back, but he was able to

continue to work. His pain worsened throughout the day.

On October 7, 2013, the claimant saw Dr.

Graham again, with complaints of sharp pain and muscle

spasms after twisting at work. Dr. Graham observed

lumbar muscle spasms. The claimant had bilateral

positive straight leg raises. He continued to see Dr.

Graham for low back complaints, on October 9 and 11. Dr.

Graham observed spasms on both dates, and referred the

claimant to his primary care physician for an x-ray. The

claimant continued to work for the respondent employer

during this time. The employer paid for this treatment.
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On October 20, 2013, the claimant saw Dr.

Ekman, his primary care physician, who diagnosed a

lumbar strain and prescribed medication. He reported

that he “twisted low back - slipped going out of freezer

at work, symptoms getting worse.” Dr. Ekman noted lumbar

paraspinal muscle tenderness.

The claimant returned to Dr. Graham on October

22, 2013, with continued pain radiating from low back

into legs. He returned on October 30, 2013. On November

22, 2013, Dr. Graham noted that the claimant had a

three-inch leg length discrepancy due to lumbar

instability. 

On November 25, 2013, the claimant saw Dr.

Ekman for pain medication refill. 

On January 17, 2014, Dr. Graham noted that

standing aggravated the claimant’s condition, for which

a stabilizing lumbar support was provided. On January

27, Dr. Graham noted his constant, sharp lumbar pain

radiating into his legs. 

On March 31, 2014, the claimant had

intermittent lumbar pain. She suspected possible disc

involvement. She observed muscle spasms and leg

weakness. On May 2, 2014, she recommended that he see
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his primary care physician to rule out disc irritation

or degenerative disease.

On May 10, 2014, the claimant sustained a

second injury, when he slipped on a wet floor near a

steam table. He fell and again landed on his buttocks,

causing pain in his lower back. The claimant worked the

next day. On that date, the employer announced to all

the employees that the business was closing.

On May 14, 2014, the claimant returned to Dr.

Ekman, with mid and low back pain for which he had

received chiropractic care. Dr. Ekman wrote that the

claimant “fell at work x2 - slipped on wet floor.” Dr.

Ekman prescribed medication. 

The claimant signed a C form on May 19, 2014, stating

that he slipped on a tile floor on May 10, 2014.

On June 10, 2014, Dr. Ekman restricted the

claimant to lifting no more than twenty pounds, with

limited bending and sitting. He was to stretch

frequently. Dr. Ekman also recommended physical therapy. 

On June 18, 2014, the claimant returned to Dr. Ekman. He

continued to have back pain after two work injuries that

radiated past his thighs. He was unable to sit for
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prolonged periods or to carry. He was no longer able to

see the chiropractor due to a workers’ compensation

conflict. Dr. Ekman again recommended physical therapy,

which had not yet been done. If physical therapy did not

resolve his pain, an MRI was warranted. His limitations

were unchanged.

The claimant signed a C form on June 20, 2014,

stating that he slipped on a ramp as he exited a freezer

on October 5, 2013. On June 24, 2014, a first report of

injury was completed by the respondent carrier in regard

to this claim.

The claimant returned to Dr. Ekman on

September 13, 2014, with no improvement. Dr. Ekman

observed thoracolumbar muscle spasms. Medication was

prescribed. 

On October 25, 2014, Dr. Ekman wrote:

Mr. Quiroz slipped going out of freezer at
work on October 07, 2013, injuring his lower
back. This issue improved, but his back was
again re-injured with another fall at work
05/10/2014. Fernando has been treated for both
injuries at this clinic. Since his repeat
injury in May, he has not had resolution of
his symptoms. He has lower back pain radiating
into his left posterior leg. He is unable to
sit for long periods and is unable to carry
anything heavy. Our treatment helps to keep
the pain under control. He needs a good
physical therapy program and if this does not
resolve the problem, he needs an MRI.
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Mr. Quiroz’ symptoms began and are clearly
associated with his work injury 05/10/14 and
should be covered by workers compensation.

The claimant had neither physical therapy nor

an MRI.

For the claimant to establish a compensable

injury as a result of a specific incident, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence. Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

There can be no question that these incidents

arose out of and in the course of employment. Likewise,

the medical evidence establishes that the claimant has a
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lumbar injury. Objective findings of muscle spasms in

the lumbar area are found in the records of both Dr.

Graham and Dr. Ekman.

I also find that the claimant has established

two specific incidents, identifiable by time and place

of occurrence, as well as a causal connection among the

incidents, his symptoms and his need for treatment.

The claimant reported that he was injured at

work to Dr. Graham and to Dr. Ekman. The fact that the

claimant did not specifically report the injuries to his

employer is more indicative of the employer’s awareness

of the work-relatedness of his problems, than any

subterfuge. In fact, the owner of the employer, Richard

Hodo, was paying for the claimant’s low back treatment,

before and after the injuries, which strongly suggests

that he recognized the connection. After all, Hodo was

running a business, not a charity. 

The fact that Hodo was paying for the

claimant’s medical care is an interesting twist. Either

he took on the claimant’s medical care as some kind of

gift, or he recognized that the claimant’s low back

problem was work-related. Under both scenarios, his act

made the need to report a specific event unnecessary. If
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the claimant’s low back treatment was paid without

regard for the workers’ compensation protocols or for

the details and circumstances of an injury, then there

was no need to go into the details. Effectively, the

employer’s behavior removed the need, incentive or

procedure for reporting a work injury, until such time

that the failure to report became a useful fact in the

denial of a claim. 

In light of these circumstances, the fact that

the claimant was specific in the details to his medical

care providers and not his employer makes much more

sense. His employer had established that it did not need

to know the details, because it would pay, but the

providers needed to know the details, to provide proper

care. 

Furthermore, the claimant’s decision to file a

claim after the business closed is also logical and not

sinister. He was receiving the care he needed prior to

the closure of the business, freely given by the

employer, so there was no need to file a claim. Once the

business closed, the employer would no longer provide

treatment or employment, forcing the claimant to make a

formal claim. In fact, this is exactly what happened, at
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the same time that the claimant’s symptoms increased.

The claimant had a thin history of sporadic

back complaints, but this is not a bar to

compensability. There had been no recommendation of an

MRI or physical therapy prior to the work injuries. The

claimant had no record of treatment or medication from

January 23, 2012 until June 22, 2013, strongly

indicating that the claimant was asymptomatic during

that time.

The claimant did have a single chiropractic

treatment in June 2013, before his work-related

injuries. Dr. Graham noted that this was his first visit

for low back pain. She did not observe muscle spasms at

all. On October 7, 2013, the claimant reported a work

injury, and Dr. Graham noted sharp pain and muscle

spasms. The claimant did not report a work injury in

June, and Dr. Graham did not note a complaint of sharp

pain and did not observe muscle spasms in June. It is

clear that his condition changed between the two visits,

and that he related it to an incident at work.

The claimant did not see Dr. Ekman between

January 23, 2013 and October 5, 2013. He did not need

medication during that time. The claimant only saw Dr.
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Graham once, on June 22, 2013, until after his first

accident. Causation is established where an asymptomatic

condition becomes symptomatic as the result of a

compensable injury. Certainly, the claimant did not need

treatment between June and October, and his symptoms in

October were far more significant than the June

symptoms.

The claimant has established compensability. I

would award the treatment of record as well as Dr.

Ekman’s recommendations, temporary total disability

benefits and an attorney’s fee.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


