
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G009775

BILL J. PRICE,
EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF PARKS & TOURISM,
EMPLOYER                RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 13, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE CHARLES R.
PADGHAM, Attorney at Law, Hot Springs, Arkansas.

Respondent represented by the HONORABLE ROBERT
MONTGOMERY and HONORABLE CHARLES McLEMORE, Attorneys at
Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Reversed  

OPINION AND ORDER

          The claimant appeals a decision of the

Administrative Law Judge filed on January 16, 2015. The

claimant sustained a compensable injury to his right

shoulder on October 25, 2010.  The Administrative Law

Judge denied his claim additional medical treatment and

temporary total disability benefits. After a de novo

review of the record, the Full Commission reverses the

Administrative Law Judge’s decision and awards the

claimant additional medical treatment proposed by Dr.
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Bailey, including surgery, and temporary total

disability benefits, from May 30, 2014 through a date

yet to be determined.

          As a result of his compensable injury, the

claimant had four procedures performed on his shoulder

between October 25, 2010 and January 2013, which

provided limited improvement.

          On August 21, 2013, the claimant underwent an

independent medical evaluation by Dr. Gordon, who

reviewed his history, noting that after four surgeries

to the claimant’s shoulder, he continued to have pain in

his shoulder, which had been worsening at the time of

the examination. On examination, Dr. Gordon noted:

Inspection reveals multiple scars compatible
with prior surgical intervention.... They are
all well healed. There is no other skin
abnormality.... There is some general atrophy
about the shoulder, but nothing focal. The
distal clavicle does appear to be different
than the opposite side, obviously, compatible
with prior distal clavicle resection here. He
reports pain mainly around the distal clavicle
and superior acromion. With palpation, he
reports tenderness around this area. He
reports that sometimes, he notices clicking
and popping with motion, although on trying to
demonstrate this, he cannot reproduce it on
clinic exam today. Otherwise, his range of
motion actually is relatively good with active
forward flexion of 190 degrees, abduction 170
degrees, external rotation at the side 85
degrees, internal rotation to the midthoracic
spine. The shoulder moves with minimal
crepitation, which is nonpainful. Impingement
signs are negative. Speed and Yergason tests
are negative. His shoulder has normal
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stability with a negative apprehension test.
Load-and-shift test negative. Compression
grind test negative. He has 4+/5 strength of
his deltoid, biceps and rotator cuff without
any focal strength deficits. There is some
minimal prominence of the right biceps,
compatible with prior right biceps tenotomy,
but he has excellent strength of elbow flexion
and extension. Palpation around the
acromioclavicular joint does result in some
pain. He does report some pain with cross-body
adduction of the arm. I do not detect any
obvious instability on stress testing of the
distal clavicle. Neck range of motion is full
without pain. Spurling maneuver is negative.

          Dr. Gordon’s impression was persistent right

shoulder pain after work-related injury and multiple

surgical interventions. He was unsure of the etiology of

the pain, suggesting that it was possibly related to

instability in the distal clavicle. Dr. Gordon stated

that the claimant had “more than adequate time to

recover” from his shoulder injury. His symptoms did not

warrant further treatment. Dr. Gordon stated that the

claimant had a 6% permanent anatomical impairment to his

right upper extremity which is equivalent to 4% to the

body as a whole. He noted that the claimant had

persistent shoulder pain. Lastly, Dr. Gordon stated:

From an orthopedic standpoint, I do not see
any specific reason why he should be on any
permanent work restrictions or limitations;
however considering that he has been through
multiple surgeries with his right shoulder and
a prolonged rehabilitation, it would probably
be best to obtain a functional capacity
evaluation to try to determine any level of
restrictions specifically. In addition, he is
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still taking pain medications and he may need
these for a prolonged period of time. The
exact duration of this is difficult to
ascertain at this point.

The claimant sought additional treatment

through his family doctor, because the results of the

treatment by Dr. Rudder were unsatisfactory, and because

his symptoms were severe. The claimant went through

several referrals, until he was seen by Dr. Bailey. The

claimant presented as a new patient to Dr. Bailey on May

30, 2014. He related having shoulder pain and

dysfunction for over a year. Dr. Bailey noted his

history of work injury, physical therapy, distal

clavicle resections and revisions. The claimant was

taking Lyrica and Oxycodone. Dr. Bailey examined the

claimant’s right shoulder and stated:

He is very tender over his distal clavicle. He
has a palpable and visible distal clavicle
defect of almost 1-1/2 inches with pain in
this are throughout any range of motion. Cuff
testing as well as other testing is very
difficult secondary to the patient’s pain and
visible movement of his clavicle with any
range of motion.

An x-ray confirmed that the claimant’s right

clavicle was one and one-half inches short. Dr. Bailey

planned an MRI to evaluate the claimant’s rotator cuff,

because no surgery could give him a normal shoulder, if

he did not have a good functioning rotator cuff.
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On June 3, 2014, Dr. Bailey saw the claimant

again, with the MRI results. He had a “very good rotator

cuff, although the space between his acromion and his

previous distal clavicle resection is approximately 2.5

inches.” On examination, the claimant had “a lot” of

pain with movement. Dr. Bailey observed a scarred area

“where skin and deltoid is stuck down in the defect of

his distal clavicle resection for a 2.5 inch span.” No

atrophy was seen in the rotator cuff musculature on

diagnostic studies. Dr. Bailey’s assessment was

“extensive distal clavicle resection causing scar pain

in the defect with good rotator cuff.” His plan was to:

Have him fitted with a bony allograft such as
a distal clavicle itself versus a rib or
midshaft fibula to reconstruct the distal end
of his clavicle and bring his shoulder back
out to length. This will be done with a
standard plate. We will also reconstruct the
coracoclavicular ligaments and separate his
skin and deltoid from the underlying rotator
cuff and bursal tissue.

On July 28, 2014, Dr. Bailey wrote a letter

addressing some of the respondent attorney’s questions.

He explained:

1. As Mr. Price has had 1-1/2 inches or so of
his distal clavicle taken off after two
separate surgeries and since has developed a
lot of scar tissue in between these two bones
that has caused adherence to the rotator cuff
and has limited his shoulder strength and
function, in addition to causing a lot of
pain, my plan is to use a cadaver clavicle or
rib and attach it to his native clavicle to
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restore its length and stability while
releasing the scar that is in the void that
the distal clavicle resection has created, so
that his rotator cuff may move freely and work
more normally throughout ranges of motion.

2. The surgical procedure will benefit Mr.
Price hopefully by decreasing or eliminating
his pain, as well as increasing function by
releasing the scar that has formed in the bone
void and restoring normal kinematics of his
shoulder by restoring the length of the native
clavicle.

3. I absolutely feel that Mr. Price’s need for
additional surgery is directly related to the
injury that he received in 2010 as well as the
subsequent surgeries. It is unknown the
severity of his initial injury as I have not
seen the films, but for an orthopedic surgeon
to feel such an aggressive and radical
excision of the distal clavicle was needed,
indicates the severity of the injury. The fact
that he needed such a large resection has now
led to extensive scarring, scapular
protraction changing shoulder kinematics,
pain, and shoulder dysfunction is due to all
of these factors. There is no doubt that the
surgery I will be performing is directly
related to both the initial injury as well as
the surgery performed to treat the initial
injury. [emphasis original]

4. The time that Mr. Price will need to
recover postoperatively away from work for
this procedure will be at least 3 months as
far as no restrictions or heavy lifting. He
may return to light duty or a desk type
situation as soon as he is comfortable,
provided that is an option. He could do this
most likely within 2 to 3 weeks.

5. As far as Mr. Price’s healing time in
relation to injury and previous surgery, his
situation is interesting and unique for a
couple of reasons. First of all, I absolutely
do believe that he has never even come close
to healing correctly due to the scarring and
dysfunction that he possesses. The fact that
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he has been to 3 or 4 different orthopedists
before coming to me has significantly
increased the time between injury, surgery and
this upcoming surgery should it be approved.
This is a very uncommon situation with a very
specific but rarely performed solution. I
consider myself privileged to have done a
fellowship after my orthopedic residency in
which 30 to 40% of my time was spent on
revising complex shoulder, elbow and knee
issues that had been previously operated on by
other surgeons. Because of that training, I
have seen this exact problem 3 or 4 times and
have participated in its treatment each of
those times, and each of those times it led to
significant improvement in pain and function
for the patient.

6. Lastly, as for my ability to anticipate a
disability rating or a time frame, I cannot.
How the patient recovers and heals is in
direct relation to numerous factors including
healing of his tissue to cadaver grafts of
both soft tissue as well as bone; his ability
and reliability in postoperative physical
therapy as well as the ability to avoid
postoperative complications such as infection
or other things that could not be foreseen. At
this time, I really honestly cannot speculate
on a time frame for maximum improvement or
disability rating.

On October 7, 2014, a report was prepared by a

medical review company at the respondent’s request. The

report stated that:

No, the requested right shoulder distal
clavicle reconstruction, bone graft, plating
and reconstruction of the coracoclavicular
ligaments are not medically appropriate. There
are no peer-reviewed studies that show that
this treatment affects outcome. The patient
has had multiple surgeries. There was no
significant loss of motion on exam. His motion
is near normal. There is good cuff strength.
There is defect at the distal clavicle, but
there is no evidence of instability. There is
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scarring in the area of the prior surgery. The
request does not meet evidence-based
guidelines.

The claimant testified at the hearing that he

experienced minimal improvement as a result of four

surgical procedures by Dr. Rudder these procedures. He

was unable to use his right shoulder, which remained

painful. He had pain, with popping, grinding and

weakness. He had problems pushing, bathing, shaving and

brushing his teeth. At the hearing, the claimant showed

his shoulder, which had a depression as a result of void

from the removal of bone at the clavicle. The claimant

continued to require Lyrica, a pain medication. 

Under Arkansas workers’ compensation law,

employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries. Ark Code Ann. Sec. 11-9-508(a). Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003). Reasonable and necessary medical services may

include those necessary to accurately diagnose the

nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury. Jordan v. Tyson Foods, Inc., 51

Ark. App. 100, 911 S.W.2d 593 (1995). Further, when the
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primary injury is shown to have arisen out of and in the

course of employment, the employer is responsible for

any natural consequence that flows from that injury.

Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d

333 (2001). The basic test is whether there is causal

connection between the two episodes. Id. A causal

connection is established when the compensable injury is

found to be “a factor” in the resulting need for medical

treatment, even though the compensable injury is not the

major cause of the disability or need for treatment.

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004). A claimant does not have to support a

continued need for medical treatment with objective

findings. Chamber Door Industries, Inc. v. Graham, 59

Ark. App. 224, 956 S.W.2d 196 (1997).

          The question is whether Dr. Bailey’s

recommendation is reasonable and necessary. Dr. Bailey

has given a detailed explanation regarding his

recommendation, which the respondent seeks to rebut with

an opinion based upon a single evaluation rendered a

year prior to Dr. Bailey’s recommendation and with an

extremely brief statement with questionable conclusions.

The claimant had his fourth surgery and latest

clavicular resection in January 2013, which did not

resolve his pain or limitations. Dr. Gordon saw the
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claimant in August 2013 and opined that the claimant

continued to have pain with motion, which could be

related to clavicle instability. Remarkably, Dr. Gordon

noted only that the claimant’s right shoulder looked

different than his left shoulder as a result of surgery.

He did not note that the claimant’s right clavicle was

one and one-half inches shorter than the other, leaving

a visible depression at the location of the void where

the bone used to be.

Between August 2013 and May 2014, the claimant

sought help for his continued and increasing symptoms

from his family physician, eventually seeing Dr. Birk,

who referred him to Dr. Reynolds, who referred him to

Dr. Bailey, who evaluated the claimant in May 2014. The

claimant’s pain, symptoms and limitations were never

completely relieved before August 2013, and after the

last surgery, the claimant’s shoulder was significantly

deformed, causing dysfunction. This deformity and

dysfunction caused the generation of a large amount of

scar tissue in the void left by the removal of the bone.

Whether this was observable or not in August 2013, it

was very clear in May 2014.

Dr. Gordon’s examination and opinion are a

snapshot in time, useful only in regard to that time.

Even so, he observed clavicle instability in August
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2013. By May 2014, the claimant’s condition had

degraded, as a result of the treatments he received of

his compensable injury, and for which there is a

suitable surgical solution. Dr. Gordon’s report cannot

be considered a statement against any treatment in 2014

or later, including the recommended surgery, because the

claimant’s condition was worse in 2014 with greater

objective and subjective issues.

Dr. Bailey’s education included an orthopedic

fellowship in which he spent 30% to 40% of his time

revising complex shoulder, elbow and knee issues that

had been previously operated on by other surgeons. He

stated that he had seen and treated the exact same

physical condition as the claimant on three or four

occasions, and for each of those patients, the same

recommended surgery led to significant improvement in

pain and function for the patient.

The medical review document is extraordinarily

brief. This report was generated from the claimant’s

medical records and did not involve a physical

examination of the claimant. The report essentially

states that there are no peer-reviewed studies showing

that the proposed surgery is appropriate.

The claimant’s physical situation is unusual.

One orthopedist was unable to address his condition and
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referred him on to a second orthopedist, who again was

unable to handle his condition and who referred him to

Dr. Bailey, who actually had seen this condition on four

prior occasions in a highly specialized practice. Dr.

Bailey noted the drastic nature of a shoulder surgery

that involved the removal of one and one-half inches of

clavicle. Two conclusions can be drawn from this. First,

this condition and its treatment will not be a large

presence in the medical literature due to its relative

rarity, and second, the condition and its treatment will

not be familiar to physicians or medical record

reviewers without specialized experienced in shoulder

surgery revisions.

          The medical reviewer seems to ignore Dr.

Bailey’s physical examination in which he observed very

limited range of motion due to pain and in which he was

able to visually observe the motion of the claimant’s

clavicle with any movement of the shoulder. If one were

to rely solely on records a year older or more than Dr.

Bailey’s examination, then the medical reviewer’s

statement that the claimant had near normal range of

motion could be seen as merely an optimistic assessment

which ignored the claimant’s pain, but in light of Dr.

Bailey’s examination which revealed painful, limited

range of motion and obvious instability of the clavicle,
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the medical reviewer’s statements are not representative

of the facts of the record.

The reasonableness of the claimant’s decision

not to return to Dr. Rudder was questioned in the

proceedings below. The claimant underwent four surgeries

to his shoulder with minimal improvement and significant

pain and limitations. After the fourth surgery, he had

an obvious deformity to his shoulder, with continued

functional limitations and pain. It is decidedly not

surprising that the claimant felt compelled to seek

treatment elsewhere, especially with Dr. Gordon’s

opinion that the claimant was fine, despite his

deformity and symptoms.

The fact that the claimant has a healthy

rotator cuff is not proof that the claimant does not

need further treatment. The claimant has great

difficulty using his shoulder at all, so there has been

no external stressors upon his rotator cuff. The problem

is his clavicle and the structural changes interfering

with the normal movement - the kinetics - of his

shoulder.

The fact that Dr. Rudder had not recommended

further surgical treatment can be simply attributed to

the fact that Dr. Rudder had not seen the claimant since
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at least mid-2013, meaning that he had no opportunity to

recommend anything.

The claimant’s treatment resulted in a very

obvious physical deformity which has created dysfunction

in the shoulder causing movement of the clavicle,

instability, whenever the shoulder is in motion. This

generates pain and instability, as well as causes scar

tissue to build in the void where the clavicle was,

increasing the limitations, pain and range of motion

issues. The claimant has objective findings, including

the excessive shortening of the clavicle, the visually

observable depression at the site of the void, the

visually observable instability of the clavicle, a two

and one-half inch space between the claimant’s acromion

and clavicle, and an area of two and one-half inches at

the deformity where skin and deltoid muscle was “stuck

down.” In addition, the claimant testified to his pain

and physical limitations, which are consistent with Dr.

Bailey’s observations of pain and limitations.

In the face of this rare condition, Dr. Bailey

has identified an equally rare but successful solution.

The claimant has clearly established that the treatment,

including surgery, proposed by Dr. Bailey is reasonable

and necessary treatment of his compensable injury, for

which the respondents are responsible.
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The claimant testified that he was unable to

successfully perform light duty for the employer, due to

the pain and instability in his right shoulder. He was

right-handed. Dr. Bailey noted the lack of function of

his shoulder as well as significant pain and instability

at the May 30, 2014 appointment. Dr. Bailey also stated

that after the surgery is performed, the claimant will

be unable to work for a period of time and then will be

only able to work light duty for a period of time. The

claimant is entitled to temporary total disability

benefits, from May 30, 2014 through a date yet to be

determined, after the completion of his surgery and

recovery.

Based upon our de novo review of the entire

record, we find that the claimant has proven by a

preponderance of the evidence that he is entitled to

additional medical benefits in the form of treatment

recommended by Dr. Bailey, including surgery, and to

additional temporary total disability benefits from May

30, 3014 to a date yet to be determined. The claimant’s

attorney is entitled to fees for legal services in

accordance with Ark. Code Ann. §11-9-715(a). For

prevailing in part on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b).
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IT IS SO ORDERED.

     O. MILTON FINE II, Special Commissioner

       PHILIP A. HOOD, Commissioner           

       
Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent for the majority

opinion reversing the administrative law judge’s finding

denying the claimant additional medical treatment and

temporary total disability benefits for his compensable

shoulder injury.

My carefully conducted de novo review of this

claim in its entirety reveals that 1) Dr. Bailey is not

the claimant’s authorized treating physician; and 2) the

respondents have not controverted continued medical

treatment with the claimant’s authorized treating

physician, Dr. Rudder.  Therefore, the claimant is not

entitled to medical treatment of any kind pursuant to

his workers’ compensation claim with or under the

direction of Dr. Bailey, to include surgery.  Moreover,
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the claimant has failed to prove by a preponderance of

the evidence that the medical treatment proposed by Dr.

Bailey, to include surgery, is reasonably necessary for

the treatment of his 2010, compensable shoulder injury. 

In addition, the claimant has failed to prove that he is

entitled to additional temporary totdails ability benefits

and these benefits should be denied.

          Therefore, the opinion of the administrative

law judge should be affirmed.

          It is undisputed that the claimant sustained a

compensable right shoulder injury on October 25, 2010. 

The record provides that the claimant underwent four

surgical procedures following and as a result of that

injury, each performed by his authorized treating

physician, Dr. Rudder.  The record further shows that

the respondents have paid for all reasonably necessary

medical care resulting from the claimant’s injury, to

include these four surgeries.  Furthermore, the record,

to include the claimant’s testimony, reveals that,

although the claimant is aware that he can return to Dr.

Rudder for follow-up treatment, he has failed to do so. 

          The claimant testified that his first two

surgical procedures involved manipulation, and that they

helped improve his range of motion.  Both of these

procedures were performed by the claimant’s authorized
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treating physician, Dr. Rudder.  When the claimant’s

right shoulder pain and popping reportedly persisted

following the second procedure, Dr. Rudder performed an

distal clavicle resection procedure on the claimant’s

right shoulder.  Again, this third procedure reportedly

improved the claimant’s right shoulder range of motion,

but failed, however, to totally resolve his other

symptoms.  Therefore, Dr. Rudder performed a repeat

resection procedure, which was also reported to provide

the claimant with minimal relief of his shoulder pain

and popping.  

          Following the claimant’s fourth surgical

procedure, he independently sought treatment from

orthopedic surgeon, Dr. Birk, per referral by his

primary care physician.  This referral led to a referral

to Dr. Reynolds, who, in turn, referred the claimant to 

Dr. Bailey.

          Dr. Bailey’s physical examination of the

claimant on May 30, 2014, revealed, among other things,

tenderness over the claimant’s right distal clavicle. 

Dr. Bailey added that a palpable and visible distal

clavicle defect of almost 1-1/2 inches with “pain in

this area throughout any range of motion” was evident

upon examination of the claimant’s right shoulder.  Dr.

Bailey noted that other testing, such as cuff testing,
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was complicated by the claimant’s pain.  X-rays of the

claimant’s right shoulder taken at that visit showed a

large distal clavicle defect consistent with the

doctor’s clinical findings.   Dr. Bailey stated that he

had “a long discussion” with the claimant about his

treatment options, during which he explained to the

claimant that his proposed treatment plan was “all based

on the fact that he needs to have a good functioning

rotator cuff to perform anything.”  Otherwise, the

doctor explained, “any surgery we do will not give him a

normal shoulder.”  Dr. Bailey referred the claimant for

an MRI scan of his right shoulder.  

          According to Dr. Bailey’s notes in a June 3,

2014, follow-up clinic report, the claimant’s recent MRI

study showed that the claimant had “a very good rotator

cuff although the space between his acromion and his

previous distal clavicle resection is approximately 2.5

inches.”  Dr. Bailey added that on physical examination

of the claimant’s right shoulder, “[i]n rotator cuff

testing he is very strong.”  In addition, x-rays of the

claimant shoulder revealed no atrophy of the claimant

rotator cuff musculature.  Based upon his findings, Dr.

Bailey recommended that the claimant be “fitted with a

bony allograft such as a distal clavicle versus a rib or

midshift fibula” in order to reconstruct the distal end
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of the claimant’s clavicle and bring the claimant’s

right shoulder “back out to length.”  Dr. Bailey stated

that they would also “reconstruct the coracoclavicular

ligaments and separate his skin and deltoid from the

underlying rotator cuff and bursal tissue.”

          In correspondence dated July 28, 2014, Dr.

Bailey stated that the claimant’s proposed surgery was

meant to decrease or eliminate the claimant’s pain, as

well as increase function by “releasing the scar that

has formed in the bone void and restoring normal

kinematics of his shoulder by restoring the length of

the native clavicle.”  Furthermore, Dr. Bailey opined

the surgery he proposed was directly related to both the

claimant’s original injury and subsequent surgeries.   

          The claimant underwent an independent medical

evaluation on August 21, 2013, by Dr. Eric Gordon.  In

Dr. Gordon’s report of that evaluation, he stated that

he could see no justification from an orthopedic

standpoint why the claimant  should be on permanent work

restrictions or limitations.  He did, however, recommend

an functional capacity evaluation.  Dr. Gordon assessed

the claimant with four percent (4%) permanent physical

impairment as a result of his right shoulder injury. 

          In a subsequent independent medical evaluation

by a licensed orthopedic with the Medical Review
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Institute of America, the reviewer responded to a query

about the reasonable necessity of the proposed fifth

surgery as follows:

No, the requested right shoulder
distal clavicle reconstruction, bone
graft, plating, and reconstruction
of the coracoclavicular ligaments
are not medically appropriate. There
are no peer-reviewed studies that
show that this treatment affects
outcome. The patient has had
multiple surgeries. There was no
significant loss of motion on exam.
His motion is near normal. There is
good cuff strength. There is a
defect at the distal clavicle, but
there is no evidence of instability.
There is scarring in the area of the
prior surgery. The request does not
meet evidence-based guidelines.

          In his January 16, 2015, opinion the

administrative law judge found that the claimant had

failed to sustain his burden of proof with regard to his

proposed surgery, or to his alleged entitlement to

additional temporary total disability benefits.  I

agree.

First and foremost, I note that Dr. Bailey is

not the claimant’s authorized treating physician.  As of

a Change-of-Physician Order granted on March 11, 2011,

pursuant to Ark. Code Ann. §11-9-514, Dr. Kevin Rudder

became the claimant’s authorized treating physician. 

The evidence of record in this claim shows that the

respondents have not controverted additional treatment
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with Dr. Rudder, nor has the claimant sought

authorization for his treatment with Dr. Bailey. 

Because Dr. Bailey is not the claimant’s authorized

treating physician, the surgery proposed by Dr. Bailey

should be denied.

Moreover, the preponderance of the evidence in

this claim shows that Dr. Bailey’s proposed fifth

surgical procedure is not reasonably necessary for the

treatment of the claimant’s compensable right shoulder

injury, regardless of who may propose to perform this

procedure.  As between the medical opinions in this

claim, I find no conflict with regard to the current

status of the claimant’s right shoulder, in that all

agree that the claimant’s right rotator cuff is stable,

strong, and in good repair, and that the claimant

displays good range of motion in his right shoulder.  As

between the opinions of Dr. Bailey and the opinion

expressed in the independent medical review conducted by

the Medical Review Institute of America, I give more

weight to the latter.  I assign more weight to this

latter opinion because 1) there are no peer-reviewed

studies that show that Dr. Bailey’s proposed surgical

affects outcome; 2) the claimant has had multiple

surgeries; 3) the claimant’s clinical findings show no

significant loss of motion; 4) the claimant’s right
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shoulder motion is near normal; 5) the claimant displays

good cuff strength; and 6) while there a defect at the

distal clavicle, there is no evidence of instability in

the claimant’s right shoulder.  Therefore, the request

for this proposed fifth surgical procedure does not meet

evidence-based guidelines.  Furthermore, while Dr.

Bailey stated that the claimant’s proposed surgical

procedure is essentially to clean up the claimant’s scar

tissue and add length back to the claimant’s bone, he

admitted that objective diagnostic testing showed that

the claimant has “a very good rotator cuff.”  Based upon

the foregoing, I find that the claimant has failed to

prove by a preponderance of the evidence that a fifth

surgical procedure as proposed by Dr. Bailey is

reasonably necessary for the treatment of his

compensable right shoulder injury, particularly in view

of the fact that Dr. Gordon opined that the claimant

could return to work without restrictions or

limitations.  

Because Dr. Bailey is not an authorized

treating physician and the claimant has failed to prove

that the surgery proposed by Dr. Bailey is reasonably

necessary for the treatment of his compensable shoulder

injury, I would affirm the administrative law judge

opinion denying this surgery.  



PRICE  - G009775 24

Moreover, the claimant’s subjective complaints

of pain and alleged limitations produced by that pain is

insufficient to support an award of additional temporary

total disability benefits.  Because, based upon

objective findings, Dr. Gordon opined that the claimant

could return to work in 2013 without limitations or

restrictions, I find that the claimant has failed to

prove that he is entitled to additional temporary total

disability benefits from May 30, 2014, through a date

yet to be determined.  Therefore, I would affirm the

opinion of the administrative law judge denying these

benefits.

For the above and foregoing reasons, I

respectfully dissent from the majority finding in this

claim reversing the decision of the administrative law

judge. 

  KAREN H. McKINNEY, Commissioner    
   


