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Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 16, 2014. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employer/employee/carrier
relationship existed on or about April
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10, 2010, when the claimant sustained a
compensable low back injury.

3. The claimant earned an average weekly
wage of $551.00 which would entitle her
to a temporary total disability rate of
$367.00 per week.

4. This case has been the subject of a
prior hearing and Opinion filed June 6,
2011, by this Administrative Law Judge.

5. The claimant has been assigned an 8%
impairment rating, which has been
accepted and paid.

6. The claimant has proven by a
preponderance of the evidence that she
is entitled to wage loss benefits of
20%.

7. Respondents have controverted the
compensability of this claim. Claimant
is entitled to a twenty-five percent
(25%) statutory attorney’s fee on the
indemnity benefits awarded herein, one-
half to be paid by the respondents and
one-half to be withheld from the
claimant’s award of benefits.

8. All other issues are reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm and adopt the September

16, 2014, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

           I must respectfully dissent from the

majority's opinion finding that the claimant sustained

twenty percent (20%) wage-loss above her anatomical

impairment rating of eight percent (8%) percent as a

result of her April 10, 2010, compensable back injury. 

My carefully conducted de novo review of this claim in

its entirety reveals that the claimant has failed to

prove by a preponderance of the evidence that she is

entitled to wage-loss benefits above her anatomical

impairment as a result of her compensable back injury.

           The claimant returned to work as an LPN for

the respondent-employer following her compensable back

injury, and she worked for a year-and-a-half before she

was terminated from her position due to her eight (8)

hour shift restriction which the respondent-employer



PHILLIPS - G003502 5

could not accommodate.  Thereafter, the claimant went to

work as an LPN for another nursing home facility that

was able to accommodate her shift restriction.  Although

the claimant described this new job as a “dream job,”

she quit after a day-and-a-half, stating that she was

unable to perform the duties of her job.  The claimant

failed to present corroborating evidence concerning this

job or any details related thereto.   

           The claimant underwent a functional capacity

evaluation and a vocational rehabilitation assessment as

part of her treatment for her compensable back injury. 

It was determined from the claimant’s functional

capacity evaluation that she was able to work in the

medium category of work classifications, which includes

lifting up to fifty (50) pounds.  Thereafter, Vocational

Rehabilitation Consultant, Heather Taylor, identified

several employment opportunities that matched the

claimant’s skill-set and physical limitations, which at

the time, she listed only as restricted hours.  Further,

I note that upon observing the claimant during their

meeting, Ms. Taylor observed no  visible signs of

disability.  In fact, it was Ms. Taylor’s impression

from the claimant that she was able and anxious to

return to work in her capacity as an LPN.  Yet, after
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the claimant consulted with her husband, she decided

against utilizing Ms. Taylor’s job assistance services.  

           The claimant now contends that she never

expressed a desire to return to work as an LPN to Ms.

Taylor.  The claimant also claims that her physical

condition has deteriorated so much since her functional

capacity evaluation that she is no longer able to work

in any capacity.  Further, the claimant has offered no

evidence, other than her own self-serving testimony, to

corroborate that she attempted to return to work for

another employer, but that she was physically unable to

perform her assigned duties.  First and foremost,

therefore, I do not find the claimant to be a credible

witness. 

           Clearly, the claimant’s testimony is

inconsistent with other credible evidence in this claim,

nor is it corroborated by the testimony of Ms. Taylor or

the records.  For example, the claimant asserts that she

did not inform Ms. Taylor that she was able to work;

only that she wanted to.  Ms. Taylor’s records, which

due to her vast experience and widely respected work-

ethic I find credible, reflect differently.  When

questioned about these discrepancies, the claimant could

offer no other explanation than to suggest that Ms.

Taylor presented a biased opinion because she was being
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paid by the respondent-employer.  I find that this

suggestion is not only ridiculous, but it shows an

underlying mistrust and bias on the claimant’s part

against any genuine effort that the respondents have

made in order to attempt to provide the claimant with

vocational assistance in returning to the work force. 

Further, since the claimant refused Ms. Taylor’s bona

offer of job assistance, which I note Ms. Taylor made in

good faith based upon the clamant’s attestations to her

concerning her desire to return to work and her physical

limitations, I find that our full assessment of wage-

loss above the claimant’s anatomical impairment rating

is impeded. 

           Similarly, our full assessment of wage-loss

is impeded in this claim due to the claimant’s apparent

lack of motivation to return to the workforce, as

demonstrated by her refusal to participate in vocational

rehabilitation services offered by Ms. Taylor.  Again,

Ms. Taylor has over seventeen (17) years of experience

in her field, and she is widely known to be a credible

witness.  Therefore, I find that Ms. Taylor’s testimony

is credible where the claimant’s is lacking.  Whereas

Ms. Taylor could offer none, the only explanation that

the claimant gave regarding her sudden switch from

wanting vocational assistance to declining this
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assistance was the fact that the claimant conferred with

her husband, who, according to the claimant, told her

that she couldn’t actually perform the physical

requirements of working.  The record shows that,

agreeing with her husband, the claimant, who had

reportedly expressed excitement about returning to work

prior to this, decided to pursue Social Security

Disability benefits instead of pursuing Ms. Taylor’s job

placement services.  I note, however, that no medical

opinion corroborates the claimant’s or her husband’s

opinion that the claimant is unable to work due to her

compensable back injury, or that she has ever been

unable to return to work as an LPN due to her

compensable back injury.  Rather, the claimant has been

released by every doctor who has treated her in regards

to her back injury to return to regular duty, with the

only permanent restriction being that of the number of

hours she can work per shift, which I note is a full,

eight (8) hour shift.  Moreover, I reiterate that the

claimant testified that she tried to work for a nursing

home after her deposition and prior to her

rehabilitation assessment, but that she was physically

unable to perform her duties, yet, she has offered no

proof whatsoever to substantiate this assertion.  Again,

I find that the claimant is not a credible witness. 
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Therefore, I assign this testimony no probative value

with regard to assessing the claimant’s true level of

physical functioning .   

           Thus, considering the claimant’s age, her

education, her educability, her years of experience, her

transferrable skills, her post-injury income, and other

factors that might affect the claimant’s return to work,

the only plausible explanation that the claimant has

offered is that she can no longer work due to her

deteriorating physical condition.  Yet, the claimant has

failed to return to her doctors for a re-check of her

condition which she indicates is now disabling.

           In view of the lack of medical evidence to

corroborate that the claimant’s back condition has, in

fact, deteriorated since her vocational assessment,

combined with the credible evidence of record showing

that she has not been medically limited from returning

to work, and considering that the claimant is now

dealing with other, unrelated health issues that prevent

her return to work at this time, I find that the

claimant clearly lacks motivation to return to work, and

that her lack of motivation to return to work is her

major impediment to her actual return to work. 

Otherwise, the record shows that the claimant returned

to work following her back injury; that she worked her
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regular job duties for several months thereafter, during

which time she discharged all of her duties as an LPN;

that she was terminated only because she could not work

a twelve (12) hour shift, versus some physical

limitation, and; the claimant has indicated that she may

pursue employment opportunities in her field after she

is released by her doctor pursuant to her heart

condition. 

           Based upon the above and foregoing, I find

that the claimant has failed to prove by a preponderance

of the evidence that her compensable back injury has

permanently affected her ability to earn a livelihood to

any degree or extent.  Further, the claimant’s lack of

motivation to return to work and refusal to participate

in vocational rehabilitation services impedes our full

assessment of wage-loss in this claim.  Accordingly, I

respectfully dissent from the majority's opinion. 

                               
KAREN H. McKINNEY, Commissioner


