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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 13, 2015.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant times,
including on January 25, 2012.
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3. I hereby accept the aforementioned
stipulations as fact.

4. The claimant was an employee of Velocity,
rather than an independent contractor.

5. The claimant failed to prove by a
preponderance of the evidence that he
sustained a compensable back injury, during
and in the course of his employment with the
respondent-employer, on January 25, 2012.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part and dissent in part from the majority

opinion. I agree with the majority that the claimant was

an employee of the respondent employer. However, I would

award benefits for a compensable injury on January 25,

2012.

The claimant credibly testified that on

January 25, 2012, he was delivering packages. He bent

over to pick packages up to put in the bed of his truck,

and when he stood up, he felt a pop in his back and

immediate pain. He required assistance to finish loading

his truck. He reported the incident to his supervisor.

He was forced to finish his deliveries on the date of
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injury, because there was no one else to do them. He had

significant pain that day. The next day, January 26, his

supervisor loaded the truck for the claimant. The

claimant drove the truck, while the supervisor did the

lifting and the deliveries. The claimant did not get out

of his truck during his seven-hour shift on the day

after the incident. 

On January 27, 2012, the claimant was again

unable to load his truck or make deliveries. He had

developed spasms in his lumbar spine. His supervisor was

unable to help him, so the claimant waited for another

driver to complete his work, so that he could help him.

The claimant continued this pattern for two weeks,

having another employee load the truck and ride with him

to make the deliveries. On January 31, 2012, the

claimant sought treatment from a chiropractor, Dr.

Hickman.

Two weeks after the accident, the claimant’s

helper could no longer continue to assist the claimant.

He was forced to return to loading his truck, driving,

and delivering the loads. 

After ten to twenty visits to the

chiropractor, the claimant determined that this care was
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not helping his back pain. He sought treatment from his

doctor, Dr. Henry. In March 27, 2012, the claimant was

evaluated by Dr. Henry. An MRI was performed on March

29, 2012 which showed “severe degenerative changes at

L1-2, with complete loss of disc space and extensive

marrow edema of the L1-2 vertebral bodies concerning for

chronic discitis/osteomyelitis.” The claimant was sent

to the hospital for admission on the same date. 

Dr. Kayali evaluated the claimant on his

admission to the hospital on March 29, 2012. The

claimant reported that he felt a pop while lifting boxes

at work on January 25, 2012. He also reported that he

had severe pain one morning, around January 29, causing

him to have to crawl to the bathroom. Dr. Seale

evaluated the claimant and, on April 1, 2012, performed

spinal fusion surgery at L1-2.

The respondent carrier denied the claim.

The claimant returned to work on May 16, 2012,

and was still working as of the date of the hearing.

There is no testimony suggesting a different

chain of events. Dr. Kayali stated that sitting up in

bed was unlikely and unusual to cause a disc herniation,

and that an injury on January 25 could result in the
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onset of severe pain when he sat up in bed the next

morning. He stated that the claimant’s report of sitting

up in bed and having pain and incontinence was a

manifestation of symptoms of the injury the day before,

and not the actual injury.

While the medical reports do focus on the

claimant’s report of sitting up in bed with severe pain

and incontinence, this is understandable, because

incontinence is an indicator of a significant spinal

injury called cauda equina, which Dr. Hickman even

discussed in his notes. With the sign of such a

dangerous injury, Dr. Hickman, Dr. Henry and Dr. Kayali

understandably focused on it. Even the claimant would

have been more focused on that incident than the popping

sensation at work.

Dr. Kayali testified that the claimant

prepared a letter for her, documenting their discussion

of the popping incident at work, when he was admitted to

the hospital. She explained that she made some changes

to correctly reflect her recollection and statement, and

that then she signed the letter. Had the claimant not

mentioned a popping incident at work, then Dr. Kayali

would not have signed the letter. She was questioned
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about it at deposition and did not waver from the

statement that the claimant told her that he felt a pop

in his low back at work.

The credible evidence shows that the claimant

experienced a pop and pain while working, that is

consistent with the herniated disc in his lumbar spine

shown by MRI, that subsequently he had severe pain upon

rising with incontinence, and that his condition

deteriorated sufficiently to require surgery two months

later. The claimant sustained a specific incident

injury, while performing employment services, which

caused his need for medical treatment and which shown by

medical evidence, including objective findings.

I would award the claimant temporary total

disability benefits from March 29, 2012 until May 16,

2012, and medical benefits including the treatment of

record.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


