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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G304898

SHAWN POPE, EMPLOYEE  CLAIMANT

LOWE’S HOME CENTERS, INC., 
SELF-INSURED EMPLOYER RESPONDENT

SEDGWICK CLAIMS MANAGEMENT SERVICES, INC., 
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED JUNE 22, 2015

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
SPENCER, Attorney at Law, Mountain Home, Arkansas.

Respondents represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and Claimant cross appeals from

a decision of the Administrative Law Judge filed

December 2, 2014.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2. The employee-employer-carrier relationship
existed at all relevant times, including
August 23, 2011.
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3. I accept the above mentioned stipulations as
fact.

4. The claimant failed to prove by a
preponderance of the evidence that she
sustained a compensable neck injury.

5. The claimant proved that she sustained a
gradual-onset back injury, during and in the
course of her employment with Lowe’s.

6. The respondents are not liable for any medical
treatment which occurred prior to their
receipt of notice on April 17, 2012.

7. The claimant proved by a preponderance of the
evidence that all the medical treatment of
record was reasonably necessary in connection
with her compensable back injury.  However,
the respondents are not liable for the
treatment that the claimant received prior to
April 17, 2012.  See full discussion above
regarding Notice.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the December 2, 2014

decision of the Administrative Law Judge, including all
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findings and conclusions therein, as the decision of the

Full Commission on appeal.

For prevailing in part on appeal, the claimant’s

attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2012).  

IT IS SO ORDERED.

                                   
S. DALE DOUTHIT, Chairman

Commissioner McKinney concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

I concur with the majority opinion finding

that the claimant has failed to prove that she sustained

a compensable cervical injury on or about August 23,

2011, as a result of a lifting incident.  While the

claimant sites a specific incident whereby she claims to

have injured her neck, she has presented no medical

evidence supported by objective findings to prove a

cervical injury.  Therefore, the claimant’s cervical

injury claim is properly dismissed. 

Moreover, I concur with the majority finding
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that the claimant failed to prove by a preponderance of

the evidence that she sustained a specific incident

injury to her low back on that date.  The claimant

admitted that her back problems had developed gradually

over time, and that she did not feel she injured her

back at the time of the lifting incident.  Therefore, I

agree that the claimant failed to prove that she

sustained a compensable, specific incident low back

injury, and that this finding should be affirmed.

I must respectfully dissent, however, from the

majority opinion affirming the administrative law judge

finding that the claimant sustained a gradual-onset, low

back injury as a result of her work activities, in that

the record does not contain adequate proof to support

that finding. 

The claimant testified that she had worked in

management positions in retail settings for twenty-six

(26) years at the time of her alleged compensable

injury.  She had worked for the respondent-employer the

last five (5) of those years.  The claimant asserted

that on or about August 23, 2011, she was lifting a

heavy item when she lost her footing, kind of went back

a little, and twisted.  The claimant said her initial
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pain was located primarily in her neck with “a small

amount” in her low back.  When the claimant sought

medical treatment two days later, it was for her neck

complaints.  

The claimant admitted that she failed to

mention low back symptoms to her treating physician, Dr.

Radkey, contemporaneously with the alleged August 2011

incident.  The claimant further admitted that she was

seeing Dr. Radkey during that time for unrelated health

conditions.  Although Dr. Radkey’s August 30, 2011,

clinic note reflects that the claimant presented then

with “no current problems,” the claimant denied that she

would have told her doctor that. 

The claimant admitted that she had always had

lower back pain, but claimed it started to worsen after

her alleged work-related lifting incident.  The claimant

stated that she eventually developed numbness in her

arms and legs.  An MRI study of the claimant’s lower

back conducted in April of 2012 showed a herniated disc

at L5-S1, compressing the nerve root, and a bulging disc

at L4-L5, that flattened the thecal sac but did not

cause severe central canal or left neuroforaminal

stenosis.  The claimant was referred to Dr. Ira Chatman
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for pain management. 

An initial evaluation report from Dr. Chatman

dated April 25, 2012, reflects that the claimant

presented on that date with a chief complaint of back

pain.  This report further reflects that the claimant

reported lower back, neck and shoulder pain for a year,

with an “onset of pain gradually over time without

significant initiating factor.”  The claimant agreed

that her back problems worsened after she began seeing

Dr. Chatman. 

Likewise, the history of the claimant’s

complaints as recorded by neurosurgeon, Dr. Crabtree’s,

nurse on July 12, 2013, is consistent with that given to

Dr. Chatman.  These notes reflect that the claimant’s

back symptoms had progressively worsened over time with

an onset of one two to years, and that she was unsure of

any specific trigger for her low back pain.  

The claimant testified that she informed her

supervisor of the lifting incident the day after it

occurred.  According to the claimant, however, she

waited to officially file a claim out of concern of

losing her job.  In addition, the claimant stated that

she hoped her condition would improve and that she would
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not have to quit working.  The claimant admitted that

she was aware of claim filing procedures due to her

extensive management experience.

The claimant described her position as an

assistant store manager for the respondent-employer as a

“working manager.”  As such, the claimant stated that

she worked “harder than most” other employees. 

According to the claimant, “At Lowe’s, the assistant

store managers are all over the building, power

equipment, resets. We do manage the employees, but

definitely not behind a desk.”  The claimant stated that

she managed the garden centers, inside and out, which

included grills, generators, trash composters, toilets,

and bathtubs.  The claimant further stated, “We did a

lot of loading of soil into the back of people’s

trucks.”  As far as her involvement in these activities,

the claimant stated that she had sometimes assisted

others and she sometimes had to work alone.  The

claimant stated that among the heaviest items she was

ever required to lift was a large grill weighing

approximately two-hundred pounds.  The claimant

testified that she worked approximately 60 plus hours

per week due to low staffing issues.
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The claimant admitted that she did not file a

workers’ compensation claim when completing forms for

FMLA and short-term disability benefits.

The administrative law judge found that the

claimant’s work activities for the respondent-employer

were the major cause of her gradual-onset low back

injury, and the majority affirmed and adopted this

finding.  While this, perhaps, could be logically

assumed, the outcome of this claim cannot rest upon an

assumption.  See, generally, Ark. Dept. of Correction v.

Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Constr. Co., et al v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979); Arkansas Methodist Hosp. v. Adams, 43 Ark.

App. 1, 858 S.W.2d 125 (1993).  Although the claimant

presented herself as a “working manager” who typically

worked “harder than most,” she failed to present

sufficient evidence to adequately support a claim that

her work activities were the major cause of her back

condition.  And, although the administrative law judge

stated that no evidence contradicting the claimant’s

testimony concerning her work activities was presented

at the hearing before the commission, I note that this

does not automatically mean that the claimant met her
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burden of proof in this matter.  

I find that testifying that she essentially

worked long hours “all over a building,” supervising and

assisting employees however needed is insufficient to

prove that the claimant’s work activities were the major

cause of her back condition, even though these

activities may have occasionally required that she lift

or help lift heavy items.  Moreover, the record shows

that the claimant herself failed to attribute her back

condition to work related activities, consistently

citing to medical providers no significant initiating

factor for her symptoms.  In fact, the claimant did not

attribute her back complaints to her work activities

until she filed for benefits, despite the fact that as a

manager she knew full well the importance of proper

reporting of an injury and she understood the purpose

behind following the proper procedure for doing so,

regardless of any perceived threat of retaliation by her

employer.  

Therefore, I find that the claimant has failed

to meet her burden of proof required to establish that

her work activities were the major cause of her alleged,

gradual-onset low back injury, and I dissent from the
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majority opinion finding otherwise. 

                                       
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion. I agree with the award

of benefits for a gradual-onset low back injury.

However, I would award the claimant benefits for her

cervical injury.

The medical records show that, on April 25,

2011, the claimant reported to Dr. Radkey that she

developed neck pain and range of motion limitations

after lifting a composter off a shelf at work about one

month prior. Dr. Radkey observed positive increased

paraspinal tone, for which he offered Flexeril, a muscle

relaxer. On February 16, 2012, Dr. Radkey noted

increased tone in her trapezius muscles, right greater

than left, for which Flexeril was prescribed. On April

6, 2012, the claimant saw Dr. Radkey, who observed

increased tone of the left trapezius ridge which was one

inch higher than on the right. Again, Flexeril was
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prescribed. On April 16, 2012, an MRI showed

degenerative changes most pronounced at C4-5, C5-6 and

C6-7, with some effacement of CSF (cerebral spinal

fluid) anterior to the cord at C5-6 and C607. Canal

stenosis was present. Minimal neuroforaminal stenosis at

L4-5, C5-6 and C6-7 was present. The claimant was sent

to Dr. Chatman for pain management, who planned

pharmaceutical, physical therapy, and cervical epidural

steroid injections. The claimant’s symptoms continued to

increase during this time. On July 15, 2013, Dr. Chatman

discussed trigger point injections for her three right-

sided trapezius muscle trigger points.

The suggestion that the claimant has not

presented medical evidence supported by objective

findings is absurd. The increased muscle tone,

degenerative findings, effacement of the cerebral spinal

fluid, two types of stenosis, and trigger points are all

objective findings. The Court of Appeals, in Cooper

Standard Automotive, Inc. v. Kelley, 2009 Ark. App. 552,

stated that degenerative changes of the spine are

objective findings.

While objective medical evidence is necessary

to establish the existence and extent of an injury, it
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is not essential to establish the causal relationship

between the injury and the work-related accident.

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522, 524 (1999); Horticare Landscape Management

v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002).

Arkansas Courts have long recognized that a causal

relationship may be established between an

employment-related incident and a subsequent physical

injury based on evidence that the injury manifested

itself within a reasonable period of time following the

incident so that the injury is logically attributable to

the incident, where there is no other reasonable

explanation for the injury. Hall v. Pittman Construction

Co., 234 Ark. 104, 357 S.W. 2d 263 (1962). The court has

stated that if "months" have passed between an accident

and the manifestation of an injury, reasonable men might

disagree about the existence of a causal connection. See

Kivett v. Redmond Co., 234 Ark. 855, 355 S.W. 2d 172

(1962); Wentz v. Servicemaster, 75 Ark. App. 296, 57

S.W. 3d 753 (2001). The majority has applied a standard

higher than that required by the Act.

The claimant reported neck pain as a result of

lifting the composter at work, consistently in the
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medical records. Of course this satisfies the specific

incident and employment services requirement. She

presented medical evidence supported by objective

findings that she sustained a cervical injury. Dr.

Radkey and Dr. Chatman determined that the claimant’s

cervical problems warranted pain management, including

steroid injection therapy, and eventually a neurological

evaluation. 

Causation is established in several ways. The

record reflects no treatment or complaints regarding her

neck until she reported the composter incident. She had

increasing symptoms from that time forward, including

increased muscle tone for which Flexeril was prescribed

and eventually trigger points. The claimant has

demonstrated that she experienced a traumatic event, and

that she had degenerative changes in her back, that were

clearly asymptomatic prior to the composter incident and

symptomatic after the incident. A causal connection is

established when the compensable injury is found to be

“a factor” in the resulting need for medical treatment,

even though the compensable injury is not the major

cause of the disability or need for treatment. Williams

v. L&W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383
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(2004).

The claimant has established that her neck

became symptomatic as a result of her injury. There is

no evidence that the claimant had any history of

symptoms. In a decision concerning the major-cause

requirement, the higher standard of causation was

satisfied where a compensable injury aggravated an

asymptomatic pre-existing condition such that the

condition became symptomatic and requires treatment.

Pollard v. Meridian Aggregates, 88 Ark. App. 1, 193

S.W.3d 738 (2004). Leach v. Cooper Tire & Rubber Co.,

2011 Ark. App. 571, Wright v. St. Vincent Doctors Hosp.,

2012 Ark. App. 153, 390 S.W.3d 779, Firestone Building

Products v. Hopson, 2013 Ark. App. 618, 430 S.W.3d 162.

Certainly, the claimant, whose neck only became

symptomatic after the work injury, has satisfied the

lesser standard for causation in a specific incident

injury.

This analysis holds true in other causation

issues. In Hopkins v. Harness Roofing Inc., 2015 Ark.

App. 62, the Court of Appeals determined that, where a

claimant’s asymptomatic right knee became symptomatic

due to a work injury, reasonable minds could not find
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that the need for treatment was not causally related to

the new injury. While Hopkins concerned causation in

terms of reasonable medical treatment, the analysis

remains the same. 

The claimant has satisfied the elements of

compensability for her neck injury. I would award

appropriate benefits.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


