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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK FREEMAN,
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Respondents No. 1 represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed in part;
Reversed in part.

OPINION AND ORDER

Respondents No. 1 appeal an administrative law

judge’s opinion filed March 16, 2015.  The

administrative law judge found that the claimant did not

prove she was entitled to permanent total disability

benefits, but that the claimant proved she was entitled

to wage-loss disability in the amount of 10%.  After

reviewing the entire record de novo, the Full Commission
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finds that the claimant did not prove she was entitled

to permanent total disability benefits.  We find that

the claimant did not prove she was entitled to wage-loss

disability, because the respondents have extended a bona

fide offer of employment in accordance with Ark. Code

Ann. §11-9-522(Repl. 2012).  

I.  HISTORY

Judy Parrish, now age 66, became employed as a

cafeteria worker for Berryville Public School District

in August 2009.  The parties stipulated that Ms. Parrish

“sustained a compensable respiratory injury.”  The

claimant testified on direct examination:

Q.  You were exposed to chemicals on
January 9,2013.  Is that right?

A.  Yes, sir.  

According to the record, the claimant received

emergency treatment on January 9, 2013: “Patient is a 63

y.o. female presenting with shortness of breath and

Exposure to Toxic Fumes....The current episode started 1

to 2 hours ago....exposed to toxic chemical at BHS.” 

The claimant was diagnosed with “Exposure to toxic

chemical.”  The claimant was prescribed medication for

shortness of breath.    

A chest x-ray was done on or about January 10, 2013

with the impression, “No active cardiopulmonary
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disease.”  It was also reported, “The lungs demonstrate

no focal consolidation.  Cardiac silhouette and

mediastinum are unremarkable.”  

Dr. Shannon R. Card began treating the claimant on

January 17, 2013:

She was one of several that had chemical
exposure to a cleaner that was in a dishwasher
at Berryville Schools.  She had been seen
after this exposure at our ER by Dr. Warner on
1/9/13 with dyspnea.  Chest x-ray was
unremarkable at that time.  She had been noted
to have wheezing and was treated with
Albuterol.  She has previous listed diagnosis
of COPD and had available Albuterol MDI.  She
indicates that it really doesn’t seem to be
helping much with continued wheezing.  She
also describes tightness in her chest that is
pleuritic, both at the upper anterior chest
wall and bilateral lower infra-axillary rib
margin....She thought she was getting better
until two days ago when she put her head into
the dishwasher momentarily while working in
the kitchen and since that time has had
increased dyspnea, wheezing and chest
soreness...

Chest x-ray is obtained and is unremarkable
and shows no changes since last x-ray here on
3/3/2010.  

Dr. Card reported that the claimant had smoked

cigarettes for 25 years and that the claimant had

stopped smoking in March 2012.  Dr. Card noted that the

claimant had been diagnosed with Chronic Obstructive

Pulmonary Disease in June 2012.  Dr. Card assessed “1. 

Chemical pneumonitis with difficulty breathing and

reactive airway, as well as chest wall pain, this
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following exposure to toxic chemical on-the-job.  2. 

History of COPD.”  Dr. Card performed an injection and

stated, “At this time I am estimating that she ought to

be able to return to regular work duties on 1/21/2013. 

If she feels she is unable to, she will need to return

here for further evaluation.”  

The claimant followed up with Dr. Card on

January 21, 2013:  “I had hoped that she would be able

to return to work duties today, but she indicates that

she is fine when sitting or resting, but has dyspnea

with any activities....Due to dyspnea with any activity,

she will not be able to return to work at this time.” 

Dr. Card assessed “1.  Recent toxic fume exposure, work

related, with chemical pneumonitis and reactive airway

disease.  2.  History of COPD.”  

Dr. Card continued to schedule regular follow-up

visits with the claimant, and Dr. Card continued to keep

the claimant off work.  Dr. Card stated on February 4,

2013, “Due to lack of improvement, she will be referred

to pulmonology, and will remain off of work until

released by physician.”

Dr. Mohammed Amari examined the claimant on

February 14, 2013 and assessed the following:

“Inhalational lung injury.  Chemical pneumonitis. 



PARRISH - G300877 5

COPD.”  Dr. Amari stated, “I had explained the

pathophysiology of the lung injury induced by the

exposure to chlorine.”  Dr. Amari arranged an x-ray of

the claimant’s chest, which was done on February 14,

2013 with the following findings: “Cardiac silhouette is

borderline enlarged in size.  Pulmonary vasculature and

mediastinum are within limits of normal.  The lungs are

clear.  There are no pleural effusions.  No pneumothorax

identified.  IMPRESSION: Cardiac silhouette is

borderline enlarged in size.”

Dr. Christopher R. Roberts saw the claimant on

March 27, 2013: “Reviewed old records from pulmonologist

and Dr. Card.  On her pulmonary function test did have

some changes consistent with asthma but I wonder if

there is a psych component to this.  I tried to explain

this to the patient and she stated she was not making

this up.  Unsure of cause of her feeling of shortness of

breath.  Pulse sats in room were 97 percent and patient

had no obvious labored breathing but did state was short

of breath.”  

Dr. Madhu Kalyan evaluated the claimant on July 22,

2013 and assessed “Shortness of breath - multifactorial,

has recent exposure to chemicals and has most likely

Reactive Airways Disease, along with underlying Chronic
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obstructive airway disease.  Chronic Obstructive

Pulmonary Disease.  Gastroesophageal reflux disease. 

Allergic rhinitis.”  

A chest x-ray was taken on August 27, 2013: “The

heart size is normal.  The lungs are clear.  No pleural

fluid.  Intact regional skeleton.  Impression: 1.  No

infiltrates.”   

Dr. Dwight J. Johnson diagnosed “Dyspnea” on

August 27, 2013 and commented, “This may be psychogenic

in nature.  I can find nothing to underscore the

complaints she is presenting with.”  Dr. Johnson also

stated, “Patient presents with complaints that are out

of proportion to the actual physical presentation and

exam results.”     

Surveillance of the claimant was done on August 28,

2013, August 31, 2013, and September 3, 2013.  The

surveillance generally showed the claimant driving,

walking, shopping in retail outlets, pushing a cart,

occasionally bending and lifting items.  The

surveillance showed no evidence that the claimant was

struggling with shortness of breath or other physical

issues.  Nor was the claimant wearing any sort of

breathing mask.      
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The claimant participated in a Functional Capacity

Evaluation on December 19, 2013:

Ms. Parrish’s target job is Cook, School
Cafeteria....

Ms. Parrish’s target job as been identified as
having a physical demand level, or PDL, of
Medium.

The Physical Demand Characteristics of Work
chart (Matheson 1983) describes Medium as
consisting of lifting, carrying, pushing or
pulling forces of 20 to 50 pounds for up to
one-third of the hours worked daily, 10 to 25
pounds for more than one-third but not more
than two-thirds of the hours worked daily, or
10 pounds for more than two-thirds of the
hours worked daily.  The metabolic endurance
level for the Medium category is 3.6 to 6.3
METS over an eight-hour period....

Ms. Parrish is able to perform the work
tolerances outlined on the attached Job
Demands worksheet.  Ms. Parrish was noted to
have an expiratory wheeze throughout the day
that worsened with exertion.  Ms. Parrish
completed a Pulmonary Function Test prior
to and again following the FCE for comparison
purposes.  Please refer to Dr. Gary Moffitt’s
notes for interpretation of the pre and post
PFT results.

Ms. Parrish objectively demonstrated decreased
Sp02 values and dyspnea during exertion. 
During the BRUCE test, her Sp02 was noted to
drop as low as 81%.  Her Sp02 was also noted
to drop during lifting and carrying tasks to
as low as 85% and correlated well with her
reports of difficulty breathing and occasional
chest tightness....

Dr. Gary L. Moffitt reported on January 2, 2014:

At the request of and authorization by Liberty
Mutual, we are seeing Mrs. Judith Parrish. 
Mrs. Parrish was seen today for recheck.  She
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is about the same.  She still is having
intermittent shortness of breath, difficulty
tolerating smells, dyspnea on exertion, etc.
She is on Albuterol, Budesonid and Formoterol
for her pulmonary condition.

On exam, weight is 210 pounds; height 66
inches; temperature 96.9; blood pressure
124/84; pulse 70; respirations 16.  She is
wearing a mask.  She states whenever she comes
to our clinic that she often has a pulmonary
reaction.  She does have wheezing today.  It
is heard in both lung fields posteriorly.  It
is end expiratory wheezes.  

Mrs. Parrish has also undergone a functional
capacity evaluation and did show significant
desaturations with exertion.  

Mrs. Parrish is thought to be at the point of
maximal medical improvement and does have
permanent impairment.  Utilizing the AMA
Guides to the Evaluation of Permanent
Impairment, Fourth Edition, page 5/162, table
8, she is thought to have a Class II
respiratory impairment.  In this class the
evaluator is instructed to give between a 10-
25% whole person impairment rating.  I feel
that a 15% whole person impairment rating is
appropriate for Mrs. Parrish.  In regards to
work activities, I would recommend that her
physical activities be based on the
functional capacity evaluation and she will
need to avoid coming in contact with
significant smells that cause respiratory
reaction.      

  
The parties stipulated that the claimant “reached

maximum medical improvement on January 2, 2014.” 

The Food Service Director for Berryville Schools

subsequently corresponded with the claimant:

After reviewing the current evaluation from
Dr. Gary Moffitt dated January 2, 2014, the
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Berryville School Food Service can accommodate
the restrictions as noted.

Job Descriptions:

Preparing sandwiches
Preparing salads
Fruit 
Vegetables
Wiping tables (water only)
Silverware
Filling drink coolers
Helping in the same areas in intermediate and 
Elementary if needed.

We look forward to your return to work on 1-
20-14.

The claimant agreed on cross-examination that she

received the correspondence from Berryville Schools,

informing her of the respondent-employer’s

accommodations.  The claimant testified that the tried

to return to work but was unable, “Because as soon as

you walk in the door, the smells of the cafeteria itself

would just overtake you.”  The claimant testified that

the cafeteria smells caused shortness of breath,

wheezing, and weakness.  The claimant testified on

cross-examination that cologne worn by students in the

cafeteria caused shortness of breath.  The claimant

testified, “That whole place, as soon as you walk in, it

makes you sick.”  The claimant testified that she did

not work for the respondents after approximately

March 21, 2014.  



PARRISH - G300877 10

Dr. Moffitt reported on May 7, 2014:

She is still having a lot of trouble.  She
states she can only walk short distances
before she becomes very short of breath and
has to sit down.  She is still having trouble
with smells when she gets exposed to
certain chemicals....

I have a note from Northwest Medical Center in
Bentonville where she had a pulmonary function
test done.  Impression was severe obstructive
ventilary defect.  There was significant
response to bronchodilator challenge.  

Her condition is definitely not improving. 
She is using a paper mask.  I told her we
probably needed to go to an odor blocking mask
and she is given a prescription for that.  She
may continue to work with the same
restrictions, but she will need [an] odor
blocking mask and she should not walk more
than few feet at a time and will need to be
seated for the most time.

In regards to the concept of maximal medical
improvement, even though we felt that there
was a chance that she might improve with time,
I don’t know if that is still likely the case
and if she were to improve I don’t know how
long it would take.  In actuality, it looks
like she is truly at the point of maximal
medical improvement.  That likely improvement
in the near future is not great.   

A pre-hearing order was filed on October 24, 2014. 

The claimant contended that she “received a compensable

injury while employed with the respondent, Berryville

School District, when she was exposed to chemicals in

the workplace.  The claimant contends that she is

entitled to permanent and total disability benefits or

wage loss as well as a controverted attorney’s fee.”
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The respondents contended, “the claimant is not

entitled to permanent disability benefits above the 15%

permanent anatomical impairment rating.  Suitable

employment was made for the claimant within her

restrictions which she has refused, therefore barring

the claimant’s entitlement to wage loss.” 

The parties agreed to litigate the following

issues:

1.  Whether the claimant is entitled to
permanent and total disability or wage-loss
disability.
2.  Whether the claimant’s attorney is
entitled to an attorney’s fee.

After a hearing, an administrative law judge filed

an opinion on March 16, 2015.  The administrative law

judge found that the claimant failed to prove she was

entitled to permanent total disability benefits, but

that the claimant proved she was entitled to wage-loss

disability in the amount of 10%.  The respondents appeal

to the Full Commission.

II.  ADJUDICATION

“Permanent total disability” means inability,

because of compensable injury, to earn any meaningful

wages in the same or other employment.  Ark. Code Ann.

§11-9-519(e)(1)(Repl. 2012).  An administrative law

judge found in the present matter, “2.  The claimant has
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failed to prove by a preponderance of the evidence that

she is entitled to permanent and total disability

benefits.”  The claimant does not appeal, and the Full

Commission affirms the finding that the claimant did not

prove she was permanently totally disabled.  

Ark. Code Ann. §11-9-522(Repl. 2012) provides:

(b)(1) In considering claims for permanent
partial disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experience, and other
matters reasonably expected to affect his or
her future earning capacity.
(2) However, so long as an employee,
subsequent to his or her injury, has returned
to work, has obtained other employment, or has
a bona fide and reasonably obtainable offer to
be employed at wages equal to or greater than
his or her average weekly wage at the time
of the accident, he or she shall not be
entitled to permanent partial disability
benefits in excess of the percentage of
permanent physical impairment established by a
preponderance of the medical testimony and
evidence.
(c)(1) The employer or his or her workers’
compensation insurance carrier shall have the
burden of proving the employee’s receipt of a
bona fide offer to be employed, at wages equal
to or greater than his or her average weekly
wage at the time of the accident.

  
An administrative law judge found in the present

matter, “3.  The claimant has proven by a preponderance

of the evidence that she is entitled to wage loss

disability in an amount that would be equal to a 10%
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whole person impairment.  That amount of wage loss

disability is in excess of the 15% whole person

impairment that was assessed by Dr. Moffitt and

currently being paid by the respondents.”  The Full

Commission does not affirm this finding.

The claimant became employed in the respondents’

school cafeteria in August 2009.  The parties stipulated

that the claimant sustained “a compensable respiratory

injury.”  The claimant testified that she was “exposed

to chemicals” at work on January 9, 2013.  The record

indicates that the claimant received emergency treatment

on January 9, 2013 for shortness of breath related to

“exposure to toxic fumes.”  Dr. Card reported on

January 17, 2013 that the claimant had been treated for

“chemical exposure to cleaner that was in a dishwasher”

in the respondents’ cafeteria.  Dr. Card noted that a

chest x-ray was unremarkable and that the claimant

suffered from Chronic Obstructive Pulmonary Disease

(COPD), which condition had been diagnosed prior to the

January 9, 2013 compensable injury.  Dr. Card also

reported that the claimant had previously smoked

cigarettes for 25 years and that the claimant had been

diagnosed with COPD in June 2012.  Dr. Card kept the

claimant off work. “due to dyspnea with any activity.”
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An x-ray of the claimant’s chest in February 2014

revealed that the claimant’s lungs were clear with no

pleural effusions.  Dr. Roberts asserted in March 2013

that there was “a psych component” to the claimant’s

continued complaints of shortness of breath.  A chest x-

ray in August 2013 showed that the claimant’s lungs were

clear, no pleural fluid, no infiltrates.  Dr. Johnson

stated in August 2013 that the claimant’s complaints of

shortness of breath “may be psychogenic in nature.  I

can find nothing to underscore the complaints she is

presenting with....Patient presents with complaints that

are out of proportion to the actual physical

presentation and exam results.”  Surveillance of the

claimant for three days in August and September 2013 did

not confirm that the claimant was struggling with

weakness, shortness of breath, or any other disabling

condition.  

It was reported in a Functional Capacity Evaluation

done December 19, 2013 that the claimant’s target job

was employment in a school cafeteria.  The results of

the Functional Capacity Evaluation indicated that the

claimant could perform Medium work over the course of an

eight-hour day.  The parties stipulated that the

claimant reached maximum medical improvement on
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January 2, 2014.  Dr. Moffitt opined on that date, “In

regards to work activities, I would recommend that her

physical activities be based on the functional capacity

evaluation and she will need to avoid coming in contact

with significant smells that cause respiratory

reaction.”  The respondents’ Food Service Director

subsequently notified the claimant that the respondents

would accommodate the claimant’s restrictions.  

In workers’ compensation cases, the Commission

functions as the trier of fact.  Blevins v. Safeway

Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988).  The

determination of the credibility and weight to be given

a witness’s testimony is within the sole province of the

Commission.  Murphy v. Forsgren, Inc., 99 Ark. App. 223,

258 S.W.3d 794 (2007).  The Commission is not required

to believe the testimony of the claimant or any other

witness but may accept and translate into findings of

fact only those portions of the testimony it deems

worthy of belief.  Farmers Co-op v. Biles, 77 Ark. App.

1, 69 S.W.3d 899 (2002).  In addition, the Full

Commission has the duty to decide the case de novo and

we are not bound by the characterization of evidence

adopted by an administrative law judge.  Tyson Foods,
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Inc. v. Watkins, 37 Ark. App. 230, 792 S.W.2d 348

(1990).  

In the present matter, the Full Commission finds

that the claimant was not a credible witness.  The

evidence does not corroborate the claimant’s contention

that she is unable to return to work as a result of

smells or odors in the cafeteria.  To the contrary, the

accommodations provided by the respondent-employer in

2014 indicated that the claimant could avoid exposure to

the dishwasher, which was the triggering event which

caused the January 9, 2013 compensable injury.  The Job

Description indicated that the claimant would be allowed

to perform activities such as food preparation and

wiping tables, activities which were consistent with the

Medium classification identified in the Functional

Capacity Evaluation.  The evidence does not corroborate

the claimant’s assertion that general “cafeteria smells”

or cologne worn by students can cause the claimant to

suffer from shortness of breath, weakness, or nausea. 

Moreover, even if such odors or fumes are present, Dr.

Moffitt has prescribed an “odor blocking mask” which

will enable the claimant to perform Medium work for the

respondents.  The record does not show that the claimant

has attempted to return to work even with the
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accommodation of an odor-blocking mask.  The evidence in

the present matter demonstrates that the respondents

proved the employee’s receipt of a bona fide offer to be

employed at wages equal to or greater than her average

weekly wage at the time of her accident.

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

did not prove she was permanently totally disabled.  The

Full Commission finds that the claimant did not prove

she was entitled to any amount of wage-loss disability

in excess of the claimant’s 15% permanent anatomical

impairment.  We find that the respondents proved that

they have extended to the claimant a bona fide and

reasonably obtainable offer to be employed at wages

equal to or greater than the claimant’s average weekly

wage at the time of the accident, in accordance with

Ark. Code Ann. §11-9-522(Repl. 2012).  This claim is

denied and dismissed.

IT IS SO ORDERED.  

                               
SCOTTY DALE DOUTHIT, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion. I would affirm

the Administrative Law Judge’s opinion awarding the

claimant 15% wage loss disability benefits.

The claimant’s functional capacity evaluation

and Dr. Moffitt’s January 2, 2014-letter establishes

that the claimant could work in the medium category of

work, but that she had significant objective pulmonary

issues during exertion. Dr. Moffitt stated that the

claimant had a 15% impairment based upon the Guides to

the Evaluation of Permanent Impairment (4th Ed. 1993),

and that she would need to avoid significant smells.

Based upon this information, the claimant was offered a

modified job, “preparing sandwiches, preparing salads,

fruit, vegetables, wiping tables (water only),

silverware, filling drink coolers, helping in the same

areas in intermediate and elementary if needed.” She did

return to work until March 21, 2014. She explained that

the smells in the cafeteria caused her shortness of

breath, wheezing and weakness. In May 2014, Dr. Moffitt

noted her continued degradation. A pulmonary function

test showed severe obstructive ventilary defect and

significant response to bronchodilator challenge. Dr.
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Moffitt stated that the paper mask the claimant was

using was insufficient. He prescribed an odor-blocking

mask. Dr. Moffitt stated that she could return to work,

but adding two additional restrictions to her January

2014 restrictions. She was to use the odor-blocking mask

and to limit her walking to a few steps and to be seated

most of the time.

The majority focused upon the claimant’s

sensitivity to odors and the provision of an odor-

blocking mask, in determining that she was able to

return to the work offered to her. What the majority

failed to note is that the offered work did not address

Dr. Moffitt’s May 2014 restrictions in light of the

deterioration of her condition. There is no evidence

that the claimant would be allowed to remain seated

other than walking a few feet at time. Her

responsibilities included working in different food

preparation stations, with no indication of how her

needs to limit walking to a few feet would be

accommodated. She was also to wipe tables, which would

require moving from table to table in the cafeteria in

addition to the physical exertion of wiping the tables.

Filling drink coolers would require the movement to get

to them, as well as lifting and carrying. The job
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offered in January 2014 was based upon her condition and

limitations at that time and did not address the

deterioration objectively quantified in May 2014 which

resulted in more limitations upon her work.

I note that the functional capacity evaluation

and Dr. Moffitt’s January and May 2014 work restrictions

were based upon the results of objective pulmonary

testing. While her complaints were taken into account,

the testing substantiated the results of the functional

capacity evaluation and Dr. Moffitt’s restrictions.

I would adopt the well-reasoned decision of

the Administrative Law Judge that the claimant sustained

a 10% wage loss disability in addition to her permanent

anatomical impairment rating of 15%. The claimant did

receive a bona fide offer of employment in January 2014,

which she accepted and returned to work until March

2014. In May 2014, she received new restrictions. The

employer did not present evidence that the claimant was

offered work within those new restrictions. There must

be an actual offer of employment which the employee must

be capable of performing made by the employer to the

employee, the required job activities, and it is the

employer's burden to prove that an actual, bona fide

offer was made. Hope School District v. Wilson, 382
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S.W.3d 782 (Ark. App. 2011); Cross v. Crawford County

Mem'l Hosp., 54 Ark. App. 130, 135, 923 S.W.2d 886, 889

(1996); Wal-Mart v. Keys, 2012 Ark. App. 559, 423 S.W.3d

683; Ark. Code Ann. § 11-9-522(c)(1). Without an offer

of work, within her current restrictions, in evidence,

we cannot find that the claimant received an active bona

fide offer of employment to prevent the claimant from

receiving wage loss disability benefits.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


