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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. E803439

RODNEY NUNEZ,
EMPLOYEE                         CLAIMANT

WHEATLAND TUBE COMPANY,
EMPLOYER                                   RESPONDENT #1 

SENTRY INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT #1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND                      RESPONDENT #2
     

OPINION FILED SEPTEMBER 14, 2015

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ROBERT B.
BUCKALEW, Attorney at Law, Little Rock, Arkansas.

Respondent #1 represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 9, 2015.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.

2. The employee-employer-insurance carrier
relationship existed at all relevant
times, including March 20, 1998.

3. I hereby accept the aforementioned
stipulations as fact.

4. The claimant proved his entitlement to
additional medical treatment for his
compensable injury of March 20,1998, in
the form of pain management, namely
lumbar sympathetic blocks, at the
frequency of at least once a month.

5. This claim for additional benefits has
been controverted by respondents no. 1.
Therefore, the claimant’s attorney is
entitled to a controverted attorney’s
fee on the benefits awarded herein for a
March 20, 1998 injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the January 9,

2015, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law
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therein, and adopt the opinion as the decision of the

Full Commission on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge’s decision in accordance with Ark. Code Ann. § 11-

9-809 (Repl. 2002).  

Since the claimant’s injury occurred prior to

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as it

existed prior to the amendments of Act 1281 of 2001. 

Compare Ark. Code Ann. § 11-9-715(Repl. 1996) with Ark.

Code Ann. § 11-9-715 (Repl. 2002).  For prevailing on

this appeal before the Full Commission, claimant’s

attorney is hereby awarded an additional attorney’s fee

in the amount of $250.00 in accordance with Ark. Code

Ann. §11-9-715(b) (Repl. 1996).

 IT IS SO ORDERED.

                                                       
                        SCOTTY DALE DOUTHIT, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION
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          I must respectfully dissent from the

majority's opinion finding that the claimant proved by a

preponderance of the evidence that he is entitled to

additional medical treatment for his March 20, 1998,

compensable injury in the form pain management treatment

with Dr. Brian Nichol to include injections at the rate

of at least one per month.  My carefully conducted de

novo review of this claim in its entirety reveals that

the claimant has failed to prove by a preponderance of

the evidence that he is entitled to additional medical

treatment in the form of lumbar sympathetic block

injections by Dr. Nichols.

The compensability of this claim is

undisputed.  On March 20, 1998, the claimant sustained a

crush injury to his right foot which required open

reduction internal fixation (ORIF) surgery.  Thereafter,

the claimant developed RSD in his bilateral extremities

which he attributes to that injury.  The claimant was

eventually accepted by the respondent-carrier as being

permanently and totally disabled as a result of his

injury. 

The claimant commenced his lumbar sympathetic

block injections from pain management specialist, Dr.

William Ackerman, in January of 1999.  Dr. Ackerman
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repeated these injections in March and June of 1999.  On

July 12, 1999, Dr. Ackerman released the claimant from

his care with the following comments:

The patient will follow up on a prn
basis. I have essentially discharged
him from my care. No other injection
therapy is indicated. His
medications can be prescribed by his
primary care physician, if he does
not wish to make the trip to Little
Rock. I just do not feel further
injection therapy is going to
provide him with any long term
relief. 

On April 19, 2000, the claimant presented to

pain management physician, Dr. Charles Watson.  As with

Dr. Ackerman, the claimant underwent a series of

sympathetic blocks from Dr. Watson.  On January 22,

2001, Dr. Watson found the claimant to be at maximum

medical improvement for his compensable injury and he

assigned him an impairment rating of 80%.  In his clinic

report of that last visit, Dr. Watson noted that the

claimant had failed to respond to the sympathetic

blocks.  Furthermore, Dr. Watson noted that the claimant

got partial relief from “non-steroidal anti-inflammatory

agents, tricyclic anti-depressants and anti-seizure

medications and strong narcotics.”  Dr. Watson released

the claimant, therefore, with prescriptions for Dilaudid
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(the dosage of which he increased), Prozac,

amitriptyline, and Trileptal.  Furthermore, Dr. Watson

instructed the claimant to advance his physical therapy

as tolerated.

Thereafter, the claimant came under the care

of Dr. Brian Nichol.  The claimant received his first

lumbar sympathetic block from Dr. Nichol on November 18,

2004.  The claimant continued to receive this treatment

from Dr. Nichol on a weekly basis through March 8, 2005.

On May 17, 2005, the claimant underwent an

independent medical evaluation conducted by Dr. Reginald

Rutherford.  In conclusion of the report of that

evaluation, Dr. Rutherford wrote:

With respect to current treatment as
pursued by Dr. Nichols (sic), I
would concur with his current
medication regime. The nerve blocks
on the other hand have not had any
appreciable influence on this
problem and do not appear to be goal
directed. It is recommended that
further treatment at this time be
limited to medication management. I
have no additional recommendations
for treatment in Mr. Nunez’s case
referable to his chronic pain right
leg but would strongly recommend
that he stop smoking referable to
general health issues. 

In a letter to an unknown recipient dated
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August 18, 2005, Dr. Nichol stated, in part,

as follows:

He [the claimant] has been
maintained on series of bilateral
sympathetic blocks which are
required weekly to keep his pain in
check. Although, I have suggested to
the patient more aggressive
treatment with a spinal cord
stimulator, he has undergone this
procedure in the past with another
pain physician with poor results and
he is not interested in this
particular treatment at this time.
As a result, he does require weekly
blocks so that we can have some
quality of life and also keep his
reflex sympathetic dystrophy
symptoms in check from spreading
more proximally.

In a report dated April 30, 2008, Dr. Zacharia

Isaac, offered a consulting opinion of the claimant’s

case.  With regard to continuing the claimant’s

injections, Dr. Isaac stated, in part, that it was

difficult to support ongoing injection treatment absent

documentation of the claimant’s improvement after these

injections or a trial period of the claimant going

without this treatment.  With regard to the best

treatment option, Dr. Isaac stated that a spinal cord

stimulator may be a viable option, and that there were

newer, neuropathic medications, such as Lyrica,
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Cymbalta, and Lidoderm patches, that could be explored

and which might eliminate the need for injections. 

Further, Dr. Isaac expressed concern that the claimant’s

need for injections could be driven by anxiety and fear,

and he recommended that the claimant undergo a

psychological evaluation in order to determine whether

the claimant had any underlying addiction issues.  In a

report dated May 13, 2008, Dr. Isaac’s associate, Dr.

Demling, concurred with Dr. Isaac’s assessment of the

claimant’s proposed medical treatment.

On May 21, 2010, Dr. Kenneth Rosenzweig

conducted an independent medical examination of the

claimant’s medical records.  In his concluding

statements of the lengthy report of that evaluation, Dr.

Rosenzweig stated, in part, as follows:

It appears that the main issue with
respect to this claimant’s diagnosis
has been confirmed by multiple
physicians. The only remaining issue
is if ongoing treatment is medically
necessary and if there is anything
else that can be done to improve
this claimant’s pain
control...Although weekly injections
over the past decade or so appear
excessive it has been proven to be
the only treatment for this claimant
that has had any significant benefit
along with his medications. It is
unclear if discontinuing the
sympathetic blocks would be well
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received and could put this claimant
at risk for further progression of
disease. He is under psychiatric
care so introduction of emotional
and psychiatric issues is already
accounted for. There is no obvious
magnification, concealment, or
findings of conversion appreciated.

To recapitulate, the claimant has a
very complex case with psychiatric
issues and a long smoking history.
It is unclear if his current pain is
clauditory or sympathetic in nature
as sympathetic blocks treat both. It
is unclear if changing his current
treatment plan is advisable although
an implantation device such as a
spinal cord stimulator could really
change the claimant’s pain
disorder...It does appear that he
requires a change in medication at
this time.

While the record is devoid of medical records

from Dr. Nichol after March, 2008, until 2013, the

claimant’s testimony and other supporting medical

documentation (i.e., Dr. Rosenzweig’s independent

medical evaluation report), along with statements made

by the attorneys in this claim at the hearing of before

the commission on November 10, 2014, reflect that he

continued receiving weekly injections from Dr. Nichol

between 2008 and 2013.  The next medical report

contained within the record Dr. Nichol’s treatment of

the claimant is dated April 23, 2013.  The record
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reflects that the claimant continued to receive weekly

bilateral lumbar sympathetic block injections from Dr.

Nichol from April of 2013 through on or about September

of 2014, when the parties agreed to try a monthly

injection regiment.  The effectiveness of this less

frequent treatment had not yet been determined at the

time of the hearing. 

Pursuant to an independent medical evaluation

of the claimant’s records conducted by Dr. Deborah

Greer, dated April 30, 2013, she stated, in part, as

follows:

This is a very difficult problem
because this patient is getting
ongoing injections which are
certainly not evidence-based.
Official Disability Guidelines
recommend that injections not exceed
four to six blocks per twelve months
for a single extremity separated by
no less than four-week intervals.
Noting that Colorado guidelines require that
this type therapy be stopped if there is no
functional gain, Dr. Greer continued:
The patient has been receiving
blocks once per week for eight years
without any significant documented
improvements....Dr. Nichol noted
that the cardiologist feels that if
the patients (sic) pain becomes
uncontrolled, the patient may have a
myocardial infarction. Dr. Nichols
(sic) does not feel comfortable
making modifications to the
treatment plan based in this
information....Dr. Nichol opined
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that a spinal cord stimulator may be
beneficial, but the patient has
undergone an unsuccessful trial. He
does not think this trial was
correctly performed and offered the
patient a second trial, but the
patient refused.

Dr. Greer concluded by stating that the

claimant’s dosage of narcotic medications should be

decreased, and that he should be encouraged to perform

home exercises. 

On July 25, 2013, the claimant underwent an

independent medical evaluation conducted by Dr. Brent

Sprinkle, which included a physical examination of the

claimant.  Stating that the need for further peer review

was unnecessary in that it would not change the

claimant’s “perception,” Dr. Sprinkle noted that the

“there are significant psychological factors as well”

regarding the claimant’s condition.  In conclusion, Dr.

Sprinkle opined that “[t]he only thing that might

possibly improve his pain level or functional status

that I can see would be the medication suggestions or

the neural modulating pain stimulator.”  Dr. Sprinkle

further opined that the claimant’s continued SI

injections would provide no real therapeutic benefit. 
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I note that medical records from April of

2013, reflect that the claimant had developed

hyperesthesia and dysesthesia suggestive of the “spread”

of RSD to the claimant’s injection sites.  In response

thereto, Dr. Nichol added Lidoderm patches to the

claimant’s prescriptions.  I further note that the

record is devoid of documentation to show that the

claimant ever underwent a dorsal column stimulator

trial, as was confirmed by the claimant at the hearing

before the commission.  Moreover, the record is devoid

of documentation confirming Dr. Nichol’s repeated

attestation that a cardiologist had recommended against

discontinuing the claimant’s injection therapy, nor is

there documented evidence that the claimant suffered a

heart attack in 2013 due to his having discontinued

these injections.1 

Finally, the claimant testified that the

injections he receives “cuts...down” his pain to a

tolerable level.  With the blocks, the claimant rated

his pain level at “four and a half, maybe five for the

first two or three days.”  Thereafter, he stated his

pain level starts climbing again.  The claimant

1 I note that medical evidence shows that the claimant was
suspected of having a cerebrovascular incident in November 2013.
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testified that his pain medications alone are

insufficient to manage his pain.

While I do not discount the claimant’s

testimony regarding his level of pain without injection

therapy, I note that the general consensus of all of the

doctors providing an opinion in this claim appears to be

that 1) the claimant would probably benefit more from a

spinal cord stimulator; 2) the injections are probably

placing the claimant at a greater risk for developing

addiction and dependency issues; and, 3) there is no

evidence that the injections are actually improving the

claimant’s functional status.  In fact, the overwhelming

preponderance of the evidence in this claim demonstrates

that these injections are having a detrimental effect on

the claimant’s condition, in that the claimant has

developed hyperesthesia and dysesthesia suggestive of

the “spread” of RSD to the claimant’s injection sites. 

Moreover, Dr. Greer stated that the amount and frequency

of the claimant’s injections exceed recommended doses. 

Furthermore, there is no documented basis to support Dr.

Nichol’s expressed concern that the claimant might

suffer a cardiac event should these injections be

discontinued.  Rather, the implementation of a more
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aggressive type of pain therapy, such as a spinal cord

stimulator and new medications, would undoubtedly reduce

the likelihood of such an event given that the

claimant’s pain would be better controlled.  I note that

while Dr. Rosenzweig indicated that the claimant’s

injections should be continued, he did so with knowledge

that the claimant refused to try a spinal cord

stimulator.  Thus, his opinion appears to be skewed with

regard to recommended treatment, and I, therefore,

assign his opinion less weight than the opinions of the

other doctors in this claim.  I note further, however,

that even Dr. Rosenzweig admitted that “a spinal cord

stimulator could really change the claimant’s pain

disorder.”  

I note that the claimant refuses to even try a

spinal cord stimulator, stating that his brother had a

bad experience with one.  Thus, the effectiveness of

such treatment cannot be measured at this time.  And,

while it is true that the claimant cannot be forced to

try a spinal cord stimulator, this in no way should make

the respondent liable for medical treatment that has

been proven ineffective in addressing the claimant’s

issues, especially in view of the fact that there are
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alternative treatments which could possibly prove more

effective if the claimant would consent to these

treatments, or, at the very least, to a trial of these

treatments. 

Considering that all of the doctors who have

rendered an opinion in this claim, including Dr. Nichol,

agree to some extent that a spinal cord stimulator, and

perhaps a trial of new medications, is the best medical

treatment for the claimant, and considering that the

injection treatments are not only ineffective in

improving the claimant’s functioning, but they are

potentially dangerous to the claimant’s health should

they be continued, I find that the claimant has failed

to prove that additional medical treatment in the form

of injections by Dr. Nichol is reasonable and necessary

for the treatment of his compensable injury or any

resulting condition.  Accordingly, I respectfully

dissent from the majority's opinion.  

                               
                         KAREN H. McKINNEY, Commissioner


