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OPINION AND ORDER

Respondents appeal that portion of an

administrative law judge opinion filed August 20, 2014,

finding that the claimant proved that she is entitled to

temporary total disability benefits for her scheduled left-

knee injury in that she is still within her healing period. 

Based upon our de novo review of the record, we find that

the claimant has failed to prove by a preponderance of the

evidence that she remains in her healing period and unable

to work as a result of her compensable knee injury. 

Therefore, we find that the administrative law judge's



decision must be reversed. 

In order to be entitled to temporary total

disability compensation for a scheduled injury, the employee

must prove: (1) that she remains within her healing period;

and (2) that she has not returned to work.  Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

822 (2001).  Furthermore, since the claimant’s injury is a

scheduled injury, temporary total disability benefits are

only appropriate when she proves by a preponderance of the

evidence that she has not returned to work because she

remained in her healing period.  Fendley v. Pea Ridge School

District, 97 Ark. App. 214, 245 S.W.3d 676 (2006). See also,

Ark. Code Ann. §11-9-521(a)(Repl. 2002); Wheeler, supra. 

The healing period is defined as that period for

healing of the injury that continues until the employee is

as far restored as the permanent character of the injury

will permit.  Byars Construction Co. v. Byars, 72 Ark. App.

158, 34 S.W.3d 797 (2002); Arkansas Highway & Transp. Dep’t.

v. McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  If

the underlying condition causing the disability has become

more stable and if nothing further in the way of treatment

will improve that condition the healing period has ended. 

Arkansas Highway & Transp. Dep’t., supra; Mad Butcher, Inc.

v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). 
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Conversely, the healing period has not ended so long as

treatment is administered for the healing and alleviation of

the condition.  Arkansas Highway & Transp. Dep’t., supra;

J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).  The persistence of pain may not of itself

prevent a finding that the healing period is over, provided

that the underlying condition has stabilized.  Mad Butcher,

and Arkansas Highway & Transp. Dep’t, supra.  The

determination of when the healing period ends is a factual

determination to be made by the Commission.  Dallas County

Hospital v. Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001).

In brief, the procedural history of this claim is

as follows:

• By opinion filed November
6, 2013, an
administrative law judge
found that the claimant
failed to prove
compensability of her
alleged back, left hip,
and left knee injuries. 
Thus, benefits were
denied.

• The Full Commission
reversed the
administrative law judge
opinion in an Full
Commission opinion filed
on April 17, 2014. 
Finding that the claimant
suffered a compensable
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injury, the Full
Commission further found
that the claimant was
entitled to the medical
treatment of record for
her back, left hip, and
left knee beginning
October 28, 2010, in that
it was reasonably
necessary for the
treatment of her
compensable injuries.

• By the claimant’s
request, the Full
Commission remanded the
claim to the
administrative law judge
for a determination of
temporary total
disability pursuant to
her unscheduled back and
scheduled left-knee
injuries.

 
By her most recent opinion, the administrative law

judge found that, while the claimant failed to prove that

she is entitled to temporary total disability benefits

pursuant to her back injury, she proved that she is entitled

to temporary total disability for her scheduled left-knee

injury as recited above.  We do not agree. 

It is well settled that questions concerning the

credibility of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  White v. Gregg Agriculture Ent., 72 Ark. App.
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309, 37 S.W.3d 649 (2001); Johnson v. Riceland Foods, 47

Ark. App. 71, 884 S.W.2d 626 (1994); Scarbough v. Cherokee

Enterprises, 306 Ark. 641, 816 S.W.2d 876 (1991);  Ark. Coal

Co. v. Steele, 237 Ark. 727, 375 S.W.2d 673 (1964); Potlatch

Forests, Inc. v. Smith, 237 Ark. 468, 374 S.W.2d 166 (1964). 

The record demonstrates that the administrative

law judge consistently found that the claimant’s testimony

in all respects to this claim was not credible.  Due to

inconsistencies found throughout the claimant’s testimony,

we agree.  Yet, based solely upon the claimant’s incredulous

testimony regarding her subjective complaints, the

administrative law judge awarded the claimant temporary

total disability benefits pursuant to her left-knee injury. 

A determination based upon a review of the medical records

in this claim, however, remains unchanged.  The medical

records fail to substantiate the claimant’s testimony.

Therefore, we cannot agree that the claimant has met her

burden of proving entitlement to temporary total disability

for her left knee injury.    

The claimant presented with left knee problems to

APN, James Saunders, on September 12, 2012.  The claimant’s

reported symptoms included pain, swelling, locking, and

instability.  The claimant also reported cramping of her
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left calf, pain in her left hip, and lumbar pain.  An MRI of

the claimant’s left knee taken on September 26, 2012,

revealed mild marrow inhomogeneity in the femur which the

examiner stated “may be within normal variance.”  Likewise,

x-rays of the claimant’s left hip taken on that date

identified no fractures, dislocations, or significant

degeneration.  A whole-body scan taken on October 4, 2012,

revealed negative findings of acute pathology.

The claimant presented to Dr. Jeffrey Evans at the

Cooper Orthopaedics Clinic on October 11, 2012.  Pursuant to

his report of that visit, Dr. Evans stated that the claimant

presented with an antalgic gate, favoring the left

extremity; atrophy of the quadriceps muscles on the left;

slight patellar crepitance on the left; and, diffuse

peripatellar tenderness on the left.  Otherwise, there were

no signs of swelling, instability, joint line tenderness, or

decreased muscle strength upon examination.  Dr. Evans noted

1) that x-rays of the claimant’s weight-bearing left knee

taken on that date were normal, and 2)the recent MRI study

of the claimant’s left knee showed patchy marrow edema of

the distal femur proximal tibia, which was thought to be a

normal variant.  Dr. Evans diagnosed the claimant with left

knee anterior pain syndrome, and he recommended that the



Mullen - G100201 7

claimant use an exercise bicycle 3 days a week.

Aside from the foregoing medical documentation,

there is no further medical evidence that the claimant is

still being treated for her left knee symptoms, or that

further treatment is recommended for the claimant’s left

knee symptoms.  Even if such medical evidence existed, we

note that the claimant has offered no evidence that

continued medical treatment of her left knee is for anything

other than subjective complaints of pain.  

Therefore, based upon the above and foregoing, and

agreeing that the claimant is not a credible witness, the

claimant has failed to present credible evidence that she is

still within her healing period for her compensable left-

knee injury.

Thus, while the claimant may still suffer

subjective symptoms associated with her left knee anterior

pain syndrome, she has failed to provide proof that the

underlying condition causing those symptoms has not become

stable.  Further, the record is devoid of credible proof

that further treatment will improve the claimant’s condition

or that further medical treatment is even recommended.  

Even if the claimant had proven that she remains

within her healing period for her scheduled left-knee
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injury, a finding we do not make, she has failed to prove

that she cannot work due to her compensable knee-injury in

that she was never taken off of work by a treating physician

pursuant to that condition.  

As recited above, Ark. Code Ann. §11-9-521

provides, in part, that a claimant with a scheduled injury

is entitled to temporary total disability benefits during

the healing period or until the employee returns to work,

whichever occur first.  See, Wheeler, supra; Gomez v.

Crossland Construction Co., Inc., 2011 Ark. App. 787, ___

S.W.__ ___ (2011); Robertson v. Pork Group Inc., 2011 Ark.

App. 448, ___ S.W.__ ___ (2011).  Furthermore, the Court has

agreed with the Commission analysis that a claim for

temporary total disability benefits for a scheduled injury

cannot be considered in a vacuum and has stated that “the

employee’s failure to return to work must be causally

related to the injury...”.  Long v. Pope Lawn Care, Full

Commission Opinion filed April 16, 2009 (Claim No. F705106);

citing, Fendley v. Pea Ridge School District, supra. 

Therefore, it is axiomatic that an employee who suffers a

scheduled injured must be taken off of work for that injury

before they can be returned to work following that same

injury.  
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In addition, the testimony of an interested party

is taken as disputed as a matter of law whether offered on

his own behalf or on the behalf of another interested party.

Knoles v. Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989). 

Apart from the claimant’s own self-serving testimony

concerning her inability to work due to her left-knee

injury, the record in this claim is devoid of medical

evidence that the claimant was ever taken off of work for

that injury, or that she was ever deemed unable to work by a

medical provider or some other person qualified to make that

determination.  As previously discussed, the claimant is not

a credible witness.  Therefore, the claimant has failed to

meet her burden of proof that she is unable to work due to

her scheduled, left-knee injury.       

The burden of proof rests upon the claimant.  The

claimant failed to present medical evidence that she remains

in a healing period or that she is unable to work due to her

scheduled left-knee injury.  In the absence of credible

proof that claimant’s failure to return to work is causally

related to her compensable left-knee injury, see, Long v.

Pope Lawn Care, supra, or that the claimant is unable to

work because she is still within her healing period for that

injury, the decision of the administrative law judge to
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award temporary total disability for this injury is reversed

and these benefits denied.  To find otherwise would be to

impermissibly shift the burden of proof in this matter to

the respondents.

IT IS SO ORDERED.

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must  dissent from the majority opinion. I agree with

the well-reasoned opinion of the Administrative Law

Judge that the claimant is entitled to temporary total

disability benefits for her left knee injury. 

In order to be entitled to temporary total

disability compensation for a scheduled injury, the

employee must prove: (1) that she remains within her

healing period; and (2) that she has not returned to

work. Wheeler Construction Co. v. Armstrong, 73 Ark.
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App. 146, 41 S.W.3d 822 (2001).

The healing period is statutorily defined as

that period for healing of an injury resulting from an

accident. Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W.3d 283 (2001). The healing period ends when

the employee is as far restored as the permanent nature

of her injury will permit, and if the underlying

condition causing the disability has become stable and

if nothing in the way of treatment will improve that

condition, the healing period has ended. K II Constr.

Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002);

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d

582 (1982).

 The record is clear that no physician has ever

released the claimant from treatment or to work in

regard to her knee. The medical records and her

testimony show that her symptoms were worsening and that

she continued to seek treatment for her left knee. The

last treatment the claimant received was by Dr. Evans,

who diagnosed anterior pain syndrome, recommended an

exercise program, and scheduled a follow-up appointment.

The evidence shows that the claimant’s condition

continued to deteriorate and that she continued to need



Mullen - G100201 12

treatment. The claimant has not been placed at maximum

medical improvement, and she remains in her healing

period.

The claimant was forced to pay for the

treatment of her injury from the start. She had no

income after October 28, 2010, and was unable to

continue to pay for the medical treatment resulting from

her knee injury and denied by the carrier. Therefore,

she was unable to receive scheduled follow-up care by

Dr. Evans. The respondents have refused to provide

appropriate treatment of the claimant’s injury

throughout the course of this claim, extending the

claimant’s healing period and disability. Her inability

to earn wages as a result of the injury meant that she

could not continue to finance medical care which was the

responsibility of the carrier. This is the result of

strategy on the part of the respondent and not any lack

of need on the part of the claimant.

The respondents and the majority insist that

the claimant had no objective findings of injury to

prove that her healing period continued. First, this is

untrue, and second, the law does not require the

existence of objective findings to show entitlement to
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temporary total disability benefits or to show a need

for continued treatment.

The claimant presented with complaints of

pain, but these complaints were objectively supported by

Dr. Saunders observation of crepitus in September 2012,

who prescribed Gabapentin, and Dr. Evans’ observations

of crepitus of the left knee and atrophy of the

claimant’s left quadriceps muscle in October 2012.

Crepitus and muscle atrophy are both objective findings,

supporting the claimant’s complaints of pain. The muscle

atrophy is direct evidence of the claimant’s continued

left knee problems. Without limitations in her left

knee, she would use both quadriceps muscles equally. The

atrophy indicates restricted use of only the left knee.

As noted above, a claimant only needs to show

that she is within her healing period and has not

returned to work to establish entitlement to temporary

total disability benefits. Healing period is defined as

“that period for healing of an injury resulting from an

accident.” Ark. Code Ann. Section 11-9-102(12). There is

no question that there are objective findings of injury,

a fact recognized by the Full Commission in the prior

opinion in this claim. The respondents have relied upon
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1 I also note that the Full Commission found that the
claimant’s testimony as to her left knee symptoms was credible in
the first hearing on this claim, including testimony about her
pain and limitations, but that now, somehow, the claimant’s
testimony is suspect.

the Administrative Law Judge’s prior opinion in which

she found no objective findings of injury, to support

the argument that the claimant’s complaints of pain and

need for treatment were suspect. However, the

Administrative Law Judge’s prior opinion was reversed by

the Full Commission. The Full Commission found that the

claimant’s left knee injury was compensable and that she

was entitled to medical treatment.1

Thus, the presence of objective findings of

injury is unquestionably established, and those findings

are causally connected to both the existence of the

injury and the claimant’s need for treatment.

Importantly, based upon those findings and the

claimant’s complaints of limitation, Dr. Evans

recommended an exercise program and a follow-up

appointment. He did not release the claimant to work in

full or with limitations. He did not release the

claimant from treatment at maximum medical improvement.

The claimant remains within her healing
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period, satisfying the first element of temporary total

disability benefits.

The claimant did not return to work as a

result of her knee injury from the date of injury,

October 28, 2010, or thereafter. The claimant was never

discharged or released from medical treatment for her

left knee, and further recommended treatment is pending

due to financial limitations. No doctor has released the

claimant to full or even limited duty. The evidence

fully supports the conclusion that the claimant did not

return to work, for purposes of the second element of

temporary total disability benefits.

I would award the claimant temporary total

disability benefits from October 28, 2010, the date of

injury, until a date yet to be determined. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


